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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 920 


[Docket No. FV-90-161] 


Kiwifruit Grown in California; Final 
Rule To Revise Grade, Tray Weight 
and inspection Requirements 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule requires fresh 
shipments of California kiwifruit to meet 
a minimum grade requirement of a 
modified U.S. No. 1 grade (to be known 
as KAC No. 1 quality) rather than the 
current modified U.S. No. 2 grade. It also 
reduces the recently established 
minimum weight requirement for Sizes 
38 to 40 kiwifruit packed in trays from 7 
to 6% pounds. The minimum weight 
requirements are also changed to 
provide that a simple average of the 
weight of the fruit packed in all sample 
trays taken from a given lot must meet 
the specified minimum net weight, 
rather than that the fruit packed in at 
least 90 percent of those sample trays 
must meet the minimum weight. Finally, 
this rule reduces the time period for 
which inspection certificates remain 
valid from January 15 of each year to 
December 1 of the previous year. These 
actions should result in better quality 
kiwifruit being provided to consumers, 
reduced packing costs, and more 
uniformity in tray-packed kiwifruit. 
EFFECTIVE DATE: October 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Caroline C. Thorpe, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone (202) 447- 
2020. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Marketing Order No. 920 (7 CFR 
part 920), regulating the handling of 
kiwifruit grown in California. The 
marketing agreement and order are 
authorized by the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that smal! businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 


_ entities acting on their own behalf. 


Thus, both statutes have small entity 
crientation and compatibility. 

There are approximately 100 handlers 
of California kiwifruit subject to 
regulation under the marketing order, 
and approximately 1,200 producers in 
the production area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual receipts of 
less than $500,000, and small agricultural 
service firms are defined as those whose 
annual receipts are less than $3,500,000. 
The majority of the producers and about 
35 percent of the handlers of California 
kiwifruit may be classified as small 
entities. 

Under the terms of the marketing 
order, fresh market shipments of 
kiwifruit are required to be inspected 
and are subject to grade, size, maturity, 
pack and container requirements. The 
handling requirements for fresh 
California kiwifruit are specified in 7 
CFR 920.302 (as amended at 55 FR 5568, 
February 16, 1990). Current requirements 
include specifications that such 
shipments be at least Size 49 and 
contain a minimum of 6.5 percent 
soluble solids. Also included in the 
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handling regulation are a minimum 
grade requirement and a number of pack 
and container requirements, including 
minimum net weight requirements for 
kiwifruit packed in trays. 

At a meeting held on April 20, 1990, 
the Kiwifruit Administrative Committee 
(KAC), the agency responsible for local 
administration of the marketing order, 
recommended changes in the existing 
quality, tray weight and inspection 
requirements to become effective on or 
about October 1, 1990. 

Upon the basis of the KAC’s 
recommendation, this rule revises the 
current minimum grade requirement 
from a modified U.S. No. 2 grade to a 
KAC No. 1 quality. This rule also 
reduces the minimum weight 
requirement for Sizes 38 to 40 packed in 
trays from 7 to 6% pounds. The 
minimum weight provisions are also 
revised so that a simple average of the 
weight of the fruit packed in all sample 
trays taken from a given lot must meet 
the specified minimum net weight rather 
than that the fruit packed in at least 90 
percent of the sample trays must meet 
the minimum weight. Additionally, this 
rule reduces the time period for which 
inspection certificates remain effective 
from January 15 to December 1 of each 
marketing season. 

The current minimum grade 
requirement for fresh shipments of 
kiwifruit is a combination of the U.S. No. 
i and U.S. No. 2 grade requirements as 
set forth in the U.S. Standards for 
Grades of Kiwifruit (7 CFR 51.2335- 
51.2340) (U.S. Standards). The KAC 
recommended that the minimum grade 
requirement established under the order 
be changed to KAC No. 1 quality rather 
than the current modified U.S. No. 2 
grade. 

Most of the basic requirements of the 
U.S. No. 1 and U.S. No. 2 grades are the 
same, including specifications that the 
fruit be of similar varietal 
characteristics, mature and carefully 
packed. The two basic grade 
requirements that differ relate to 
cleanness and shape. U.S. No. 1 grade 
fruit must be “clean” and “fairly well 
formed” whereas U.S. No. 2 grade fruit 
need only be “fairly clean” and “not 
badly misshapen.” 

The U.S. Standards also lists a 
number of grade defects, which include 
bruises, growth cracks and 
discoloration. While the listed defects 
are the same for the U.S. No. 1 and U.S. 
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No. 2 grades, the allowable damage from 
these defects varies. The U.S. No. 1 
grade requirement is that the fruit be 
free from damage by these defects, and 
an 8 percent allowance is provided for 
fruit which fails to meet the grade 
requirements. Included in this 8 percent 
is a tolerance of 4 percent for defects 
causing serious damage, including in 
this amount not more than 1 percent for 
fruit affected by internal breakdown or 
decay. The U.S. No. 2 grade requirement 
is less stringent, providing that the fruit 
must be free from serious damage by 
defects. A total of 8 percent is provided 
for fruit failing to meet the grade 
requirements. Therefore, U.S. No. 2 
grade kiwifruit is provided twice the 
allowance for serious damage as is U.S. 
No. 1 grade fruit. 

The current minimum grade 
requirement for California kiwifruit is a 
U.S. No. 2 grade, but the allowances for 
defects are limited to those provided 
under the U.S. No. 1 grade. Hence, aside 
from the basic grade requirements 
relating to cleanness and shape, the 
current minimum quality requirement is 
comparable to a U.S. No. 1 grade. The 
KAC therefore unanimously 
recommended that the minimum grade 
requirement be changed to a KAC No. 1 
quality. This change reflects the fact 
that the current minimum grade 
requirement is closer to a U.S. No. 1 
grade than a U.S. No. 2 grade. All 
minimum grade requirements will be 
those of the U.S. No. 1 grade, except that 
relating to shape, which will still be the 
U.S. No. 2 grade requirement. The only 
requirement that differs from those 
currently in effect relates to cleanness. 
California kiwifruit will be required to 
be “clean” as a result of this action 
rather than only “fairly clean.” 

By far, the majority of kiwifruit 
shipped from California exceeds the 
current minimum grade requirement. 
During the 1989-90 season, 46 percent of 
total kiwifruit shipments was U.S. Fancy 
grade and 50 percent was U.S. No. 1 
grade. Only 4 percent graded the 
modified U.S. No. 2, primarily due to 
misshapen fruit. This final action will 
therefore have a minimal impact on the 
volume of kiwifruit that may be shipped 
to fresh markets. This change should 
benefit growers and shippers by more 
accurately classifying the minimum 
quality of kiwifruit shipped from the 
production area. 

About 65 percent of the 1989 kiwifruit 
crop was shipped to fresh market in 
trays. Trays used to pack kiwifruit have 
cell compartments to hold individual 
pieces of fruit. All standard trays have 
the same dimensions, and the number of 
cell compartments varies according to 


the size of the fruit being packed. The 
size of the fruit packed in these 
containers is denoted by count, i.e., the 
number of pieces of fruit packed in the 
tray. There are currently 17 sizes packed 
in trays, ranging from Size 49 (the 
smallest size permitted to be shipped) to 
Size 21. The most prevalent sizes are 36, 
39 and 42 which in 1989-90 accounted 
for about 82 percent of the trays packed. 

On October 10, 1989, kiwifruit packed 
in trays became subject to minimum net 
weight requirements for the first time. 
The established minimum net weights 
vary with the size of the fruit packed, 
with the smallest fruit subject to the 
lowest specified minimum net weight. 
For example, fruit of Size 44 or smaller 
packed in trays is required to weigh at 
least 64% pounds per tray, and fruit of 
Size 34 and larger must weigh at least 
7% pounds per tray. These net weight 
requirements were established to 
eliminate the wide variances that 
previously existed in the weight of fruit 
packed in trays and any resulting buyer 
dissatisfaction. 

This final rule reduces the specified 
minimum net weight for Sizes 38 to 40 
from 7 to 6% pounds. The KAC reports 
that problems were encountered during 
the 1989-90 season by shippers packing 
these sizes, which accounted for 31 
percent of the trays packed. Such 
shippers had difficulty in meeting the 7 
pound minimum net weight requirement. 
According to the KAC’s 1989-90 weight 
study, kiwifruit in this size category lost 
an average weight of about 0.13 pounds 
per tray during storage, more than most 
other size classifications. In order to 
reduce the risk of failing to meet the 
minimum net weight requirement, some 
shippers may have been “overstuffing” 
trays of Sizes 38 to 40 kiwifruit. That is, 
they pack several oversized pieces of 
fruit in each tray to ensure meeting the 
specified minimum net weight of 7 
pounds. This practice could reduce the 
uniformity of the kiwifruit packed in 
trays. It also may result in a reduction of 
the quality of the packed fruit, since 
oversized kiwifruit placed in cell 
compartments are more susceptible to 
bruising during handling. 

This rule reduces the specified 
minimum net weight for Sizes 38 to 40 
kiwifruit by one-eighth of a pound to 
reduce the risk of such fruit failing to 
meet the established minimum net 
weight requirement. This action should 
also reduce any such practice of 
overstuffing which will tend to increase 
fruit quality and the uniformity of tray- 
packed fruit. 

In applying the minimum net weight 
requirements for tray-packed kiwifruit, 
the Federal-State Inspection Service 


pulls a number of sample trays from 
each lot being inspected in accordance 
with its inspection procedures. Thus, not 
all tray-packed fruit is weighed; only 
that fruit which is packed in the sample 
trays is weighed. 

When the minimum net weight 
requirements first became effective in 
October 1989, they specified that the 
kiwifruit packed in at least 90 percent of 
the sample trays taken from each lot 
had to meet the applicable specified 
minimum net weight. This tolerance was 
provided to allow for reasonable 
variations that occur in kiwifruit 
packing operations, while maintaining 
the objective of standardizing the weight 
of fruit packed in trays. 

The KAC subsequently met on 
November 21, 1989, and unanimously 
recommended relaxing the minimum net 
weight tolerance for kiwifruit packed in 
trays for the remainder of the 1989-90 
season. This change, which became 
effective on February 16, 1990, provided 
that kiwifruit packed in only 80 percent 
of the sample trays taken from each lot 
had to meet the specified minimum net 
weight. 

Kiwifruit grown in California is 
typically harvested in late September or 
early October. The fruit is packed 
shortly after harvest and placed into 
storage until shipment. The shipping 
season generally extends through the 
following May. 

About 55 percent of the harvested 
fruit is inspected as it is being packed, 
prior to storage. While the majority of 
fruit is inspected prior to storage, some 
handlers have their fruit inspected after 
storage just prior to shipment. Because 
of potential weight changes during 
storage, such handlers were uncertain as 
to whether their packed fruit will be 
able to meet the established minimum 
net weight requirements. This was the 
reason the tolerance for underweight 
kiwifruit packed in trays was doubled 
for the remainder of the 1989-90 season. 

The KAC has now recommended that 
the tray weight requirements be revised 
to provide that a simple average of the 
weight of kiwifruit packed in all sample 
trays taken from a given lot be required 
to meet the specified minimum net 
weight. The KAC reports that few 
kiwifruit shippers experienced difficulty 
meeting the minimum tray weight 
requirements with the 20 percent 
underweight allowance during the 1989- 
90 season. This was primarily due to the 
fact that some shippers may have 
overstuffed trays rather than risk failing 
to meet the weight requirements. As 
previously indicated, this practice can 
result in reduced fruit quality and a lack 
of uniformity in tray-packed fruit. For 
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example, the KAC’s weight survey 
results for 1989-90 shows that Size 39 
kiwifruit packed in trays (with a 
specified minimum net weight of 7 
pounds) ranged in weight from 6.50 to 
8.06 pounds. Likewise, Size 42 kiwifruit 
(with a minimum of 6.75 pounds) ranged 
from 6.44 to 7.94 pounds. Hence, the 
practice of overstuffing may result in a 
lack of uniformity in the sizes packed in 
trays, contrary to the objective of the 
minimum net weight requirements. 

Using the average weight of fruit 
packed in all sample trays should also 
reduce any such practice of overstuffing. 

As previously indicated, kiwifruit may 
be packed and inspected well in 
advance of the time itis shipped. 
Because kiwifruit is perishable and may 
deteriorate in quality during storage, a 
limit has been established on the length 
of time for which an inspection 
certificate is valid. Currently, inspection 
certificates are valid until January 15 of 
the marketing season or 21 days from 
the date of inspection, whichever is 
later. The KAC unanimously 
recommended that this requirement be 
revised to provide that such certificates 
be valid only until December 1 of the 
applicable marketing season or for 21 
days, whichever is later. 


The current January 15 date was 
established in 1985. At that time, it 
appeared that kiwifruit harvested in 
October maintained its quality through 
the following mid-January. Recent 
problems with black sooty mold have 
resulted in the KAC reevaluating this 
position. 

Black sooty mold occurs on stored 
kiwifruit that has had its exterior 
exposed to kiwifruit juice. The juice is 
not noticeable during packing or 
inspection, but subsequently becomes a 
medium for the growth of black sooty 
mold which usually first appears three 
to four weeks after packing. 


The current January 15 date allows 
kiwifruit that has been packed and 
inspected up to 3% months earlier (i.e., 
in early October) to be shipped without 
being reinspected. The KAC is 
concerned that often kiwifruit is shipped 
prior to the January 15 expiration date of 
the inspection certificate, but after this 
mold may have contaminated the fruit. 
Reducing the time period during which 
inspection certificates are valid and 
requiring a second inspection on 
shipments made after December 1 
should reduce the occurrence of black 
sooty mold on kiwifruit shipped to fresh 
markets. This action will provide that 
kiwifruit could be inspected a maximum 
of about two months before shipment, 


since kiwifruit harvest and packing 
typically begins in October. 

Reducing the time period during which 
inspection certificates remain valid 
could result in additional inspection 
costs to kiwifruit handlers. However, 
these costs should be more than offset 
by increased sales resulting from higher 
quality kiwifruit being provided to 
consumers. 

A proposed rule was published in the 
August 28, 1990, Federal Register (55 FR 
35146) and afforded interested persons 
until September 27, 1990, to submit 
written comments. Two kiwifruit 
growers filed comments in support of 
this rule. The provisions of this final rule 
are the same as those which appeared in 
the proposed rule except that the 
reference to KAC No. 1 has been 
changed to KAC No. 1 quality with 
conforming changes to better express 
the requirements established in the 
handling regulation. 

Based on the above, the Administrator 
of the AMS has determined that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the KAC and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the shipping season 
starts in October and therefore this rule 
should be implemented as soon as 
possible. Further, handlers are aware of 
this rule, which was recommended by 
the KAC at a public meeting. 


List of Subjects in 7 CFR Part 920 
Kiwifruit, Marketing agreements. 


For the reasons set forth in the 
preamble, 7 CFR part 920 is amended as 
follows: 


PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 920 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 920.302 is amended by 
revising paragraphs (a)(1), (a}(4)(ii) and 
(b)(1) to read as follows: 


Note: This section will appear in the annual 
Code of Federal Regulations. 
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§ 920.302 Grade, size, pack, and container 
regulations. 

(a) * 2 * 

(1) Grade requirements. Fresh 
shipments of kiwifruit shall be at least 
KAC No. 1 quality. 


* * * * * 


(4) * eet 

(ii) Kiwifruit packed in containers 
with cell compartments, cardboard 
fillers or molded-trays shall be of proper 
size for the cells, fillers or molds in 
which they are packed. Such fruit shall 
be fairly uniform in size. When packed 
in closed containers the size shall be 
indicated by marking the container with 
the numerical count, and the contents 
shall conform to the marked count. The 
fruit packed in such containers shall 
meet the following minimum weight 
requirements at the time of initial 
inspection: — 


The average weight of all sample units 
in a lot must meet the specified 
minimum net weight, but no sample unit 
may be more than ¥%-pound or 4 ounces 
less than such weight. 


* * * * * 


(b) Definitions. (1) The term “KAC No. 
1 quality” means kiwifruit that meets the 
requirements of the U.S. No. 1 grade as 
defined in the United States Standards 
for Grades of Kiwifruit (7 CFR 51.2335 
through 51.2340), except that kiwifruit 
meeting the KAC No. 1 quality 
requirement shall be subject to the basic 
requirement of the U.S. No. 2 grade that 
the kiwifruit be “not badly misshapen.” 
The terms “fairly uniform in size” and 
“diameter” mean the same as defined in 
the U.S. Standards for Grades of 
Kiwifruit. 


* * * * * 


3. Section 920.155 is revised to read as 
follows: 


§ 920.155 Inspection requirement. 
Certification of any kiwifruit which is 
inspected and certified as meeting 
grade, size, quality, or maturity 
requirements in effect pursuant to 
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§ 920.52 or § 920.53 during each fiscal 
year shall be valid until December 1 of 
such year or 21 days from the date of 
inspection, whichever is later. 


Dated: October 12, 1990. 
Robert C. Keeney, 
Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 90-24600 Fiied 10-17-90; 8:45 am] 
BILLING CODE 3410-02-M 


Rural Electrification Administration 
7 CFR Part 1772 


REA Specifications for Telephone 
Materials and Equipment 


ACTION: Final rule. 


SUMMARY: The Rural Electrification 
Administration (REA) hereby amends 7 
CFR 1772.97, Incorporation by Reference 
of Telephone Standards and 
Specifications, by withdrawing several 
specifications for telephone materials 
and equipment. These specifications are 
being withdrawn for one or more of 
these reasons: 

1. The materials or equipment covered 
by the REA specification have become 
obsolete because of changes in 
technology; 

2. There is very limited use of the 
materials or equipment in the REA 
telephone program; 

3. The content of the REA 
specification has been incorporated into 
another REA specification;.or 

4. The materials or equipment covered 
by the REA specification are no longer 
financed by REA. 

The withdrawal of these REA 
specifications will have a minimal 
impact on REA borrowers and 
manufacturers. The Federal Government 
will benefit by not incurring the 
administrative cost of maintaining and 
printing these specifications. 

EFFECTIVE DATE: This final rule is 
effective October 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
William F. Albrecht, Director, 
Telecommunications Staff Division, 
Rural Electrification Administration, 
room 2835 South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250-1500, telephone number (202) 
382-8663. 

SUPPLEMENTARY INFORMATION: This rule 
is issued in conformity with Executive 
Order 12291, Federal Regulation. This 
action will not (1) have an annual effect 
on the economy of $100 million or more; 
(2) result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 


government agencies, or geographic 
regions; or (3) result in significant 
adverse effects on competition, 
employment, investment, or 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets and, therefore, has been 
determined to be “not major.” 


This action does not fall within the 
scope of the Regulatory Flexibility Act. 
REA has concluded that promulgation of 
this rule would not represent a major 
Federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq. (1975)) 
and, therefore, does not require an 
environmental impact statement or an 
environmental assessment. 


This regulation contains no 
information or record keeping 
requirement which requires approval 
under the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507 et seq.). 


This program is listed in the catalog of 
Federal Domestic Assistance under No. 
10.851, Rural Telephone Loans and Loan 
Guarantees, and 10.852, Rural Telephone 
Bank Loans. For the reasons set forth in 
the final rule related Notice to 7 CFR 
3015, subpart V (50 FR 47034, November 
14, 1985), this program is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 


Background 


REA has issued a series of 
publications which serve to implement 
the policy, procedures, and requirements 
for administering its loan and loan 
guarantee programs and the security 
instruments which provide for and 
secure REA financing. In these 
publications, REA issues standards and 
specifications for the construction of 
telephone facilities financed by REA. 
Over the years there have been many 
technical changes in telephony. These 
continual changes in technology have 
caused a constant change in the kinds of 
materials and equipment used to build 
telephone systems. The REA telephone 
borrower, in order to provide modern 
up-to-date telephone service at a 
reasonable cost, must utilize new 
products as they become available. 
Naturally this rendered many of the 
older products obsolete. REA is 
withdrawing the following 
specifications: 
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BULLETINS REMOVED FROM 
INCORPORATION BY REFERENCE 


Bulletin 
No. 


REA Specification for 
Wood Crossarms (solid 
and laminated), 
Transmission Timbers 
and Pole Keys. 

REA Specification for 
Plastic-insulated, 
Plastic-Jacket Station 
Wire. 

REA Specification for D- 
66/H-88 Junction 
impedance 
Compensators. 

REA Specification for 
Ringing Generator 
Equipment. 

REA Specification for 
Clamps to Support 
Figure 8 Distribution 
Wire. 

REA Specification for 
Station Installation. 

REA Specification for 
Encapsulation, Splice 
Closure and Pressure 
Biocks. 

REA Specification for 
inside Wiring Cable. 

REA Specification for 
Switchboard Cable. 

REA Specification for 
Fiat Oval Telephone 
Cords. 

REA Specification for 
Wood Telephone 
Pedestal Stubs. 

REA General 
Specification for 
Common Control 
Central Office 
Equipment. 

REA Specification for 
Dial Central Office 
Equipment. 


345-169 


Two of the REA bulletins being 
withdrawn, 345—166, REA General 
Specification for Common Control 
Central Office Equipment, Form 524; and 
345-169, REA Specification for Dial 
Central Office Equipment, Form 558, are 
in this category. REA Bulletin 345-30, 
REA Specification for Ringing Generator 
Equipment, PE-40, has been 
incorporated into REA Bulletin 345-165, 
REA General Specification for Digital, 
Stored Program Controlled Central 
Office Equipment, Form 522. REA 
Bulletin 345-82, REA Specification for 
Wood Telephone Pedestal Stubs, PE-82, 
is being incorporated into the 
specifications for wood poles. REA 
Bulletins 345-4, REA Specification for 
Wood Crossarms (solid and laminated), 
Transmission Timbers and Pole Keys, 
PE-16; 345-27, REA Specification for D- 
66/H-88 Junction Impedance 
Compensators, PE-31; 345-46, REA 
Specification for Support Clamps for 
Use with Figure 8 Distribution Wire and 





Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Rules and Regulations 


Figure 8 Cable, PE-48; 345-53, REA 
Specification for Encapsulation, Splice 
Closure, and Pressure Blocks, PE-70; 
and 345-61, REA Specification for 
Switchboard Cable, PE-72, are examples 
where there is very limited use of the 
material or equipment in the REA 
telephone program. In February 1983 
REA revised its policy concerning the 
financing of station apparatus ‘and 
associated inside wiring. Except as 
otherwise determined by the 
Administrator, these items will be 
financed by borrowers from general 
funds or non-REA loans. Since REA no 


Specifica- Date last 
tion No. issued 


A 
bulletin 
No. 


345-4 


PE-16 


345-18 


345-27 


345-30 


345-46 


345-53 


longer finances materials and equipment 
in this category, REA Bulletins 345-18, 
REA Specification for Plastic-Insulated, 
Plastic-Jacketed Station Wire, PE-20; 
345-59, REA Specification for Inside 
Wiring Cable, PE-71; 345-80, REA 
Specification for Flat Oval Telephone 
Cords, PE-75; and PC-5B (No Bulletin 
Number), REA Standard for Station 
Installation are being withdrawn. 


List of Subjects in 7 CFR Part 1722 


Loan programs—Communications, 
Telecommunications, Telephone, 
Incorporation by reference. 
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PART 1772—[AMENDED] 


In view of the above, REA hereby 
amends 7 CFR part 1772 by withdrawing 
the REA specifications for telephone 
materials and equipment listed in the 
Supplementary Information section 
above. 

1. The authority cited for part 1772 
will continue to read as follows: 


Authority: 7 U.S.C. 901 et seq., 7 U.S.C. 1921 
et seq. 
§ 1772.97 [Amended] 


2. The table in § 1772.97 is amended 
by removing the following entries: 


Title of standard or specification 


e ” 7 


REA specification for plastic-insulated, plastic-jacketed station wire. 


* * * 


e * * 


REA specification for ringing generator equipment. 


* 7 * 


* * * 


REA standard for station installations. 


REA specification for wood crossarms (solid and laminated) Transmission timbers and pole keys. 


* 


REA specification for D-66/H-88 junction impedance compensators. 


REA specification for support clamps for use with figure 8 distribution wire and figure 8 cable. 


REA specification for encapsulation, splice closure, and pressure blocks. 


345-59 
345-61 


Mar. 1971 
Mar. 1971 


345-80 
345-82 


July 1978 
June 1980 


345-166 Form 524 


345-169 Form 558 


* 


Dated: September 24, 1990. 
Gary C. Byme, 
Administrator. 
[FR Doc. 90-24601 Filed 10-17-90; 8:45 am] 
BILLING CODE 3410-15-M 


FARM CREDIT ADMINISTRATION 


12 CFR Part 615 
RIN 3052-AA94 


Funding and Fiscal Affairs, Loan . 
Policies and Operations, and Funding 
Operations; Correction 
AGENCY: Farm Credit Administration. 
ACTION: Final rule; correction. 


REA specification for inside wiring cable. 
REA specification for switchboard cable. 


REA specification for flat oval telephone cords. 
REA specification for wood telephone pedestal stubs. 


* * * 


REA specification for dial central office equipment. 


SUMMARY: The Farm Credit 
Administration (FCA) is correcting an 
error that appeared in the final rule that 
amended the regulation setting forth 
lending authorities and lending 
requirements for Farm Credit banks and 
associations, reconciling, where 
necessary the authorities of institutions 
created under the restructuring 
provisions of the Agricultural Credit Act 
of 1987. The final rule appeared in the 
Federal Register on June 19, 1990 (55 FR 
24861). 


EFFECTIVE DATE: July 30, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Cindy R. Nicholson, Paralegal Specialist, 
Office of General Counsel, Farm Credit 


REA general specification for common control central office equipment. 


Administration, McLean, Virginia 22102- 
5090, (703) 883-4020, TDD (703) 883-4444. 


SUPPLEMENTARY INFORMATION: In 
preparing the final rule for publication in 
the Federal Register, one of the 
amendatory instructions on page 24888 
was incorrectly stated. 


PART 615—FUNDING AND FISCAL 
AFFAIRS LOAN POLICIES AND 
OPERATIONS, AND FUNDING 
OPERATIONS 


Subpart G—Deposit of Funds 


1. On page 24888, first column, 
amendatory instruction #49, the words 
“of these regulations” were 
inadvertently omitted. Amendatory 





instruction #49 is revised to correctly 
read as folllaws: 


§ 615.5190 [Correction] 

49. Section 615.5190 is amended by 
removing the reference “§ 614.4080{d) of 
these regulations” and adding in its 
place, “section 3.7(b) of the Act” in 
paragraph (b); and by revising 
paragraph fa) to read as follows: 

Dated: October 11, 1990. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration. 
[FR Doe. 90-24584 Filed 10-17-90; 8:45 am} 
BILLING CODE 6705-01-64 


DEPARTMENT OF JUSTICE 


Forfeiture of Time Under Parole 
Supervision 


AGENCY: United States Parole 
Commission, Justice. 

ACTION: Interim general statement of 
policy with request for public comment. 


SUMMARY: The Parole Commission is 
adopting a statement of policy to bring 
its parole revocation decisions into 
compliance with Rizzo v. Armstrong, 
F.2d (9th Cir. August 30, 1990), a 
decision holding that the forfeiture of 
the time that a parole violator has spent 
under parole supervision (“street time”) 
is discretionary, and not a mandatory 
penalty under 18 U.S.C. 4210(b)(2) (1976). 
The statement of policy sets forth the 
Ninth Circuit’s requirement for a 
discretionary decision, and explains 
how the Commission intends to exercise 
the discretion which the Ninth Circuit 
reads into the law. The Commission's 
policy will be to make forfeiture the 
general rule, and to limit the 
discretionary granting of credit for 
“street time” to those cases in which 
neither the seriousness of the parole 
violation behavior, nor the future risk 
potential of the parole violator, warrants 
an extension of the sentence. This policy 
will be limited to revocation hearings 
conducted within the Ninth Circuit after 
October 15, 1990. 

DATES: Effective October 22, 1990. Public 
comment must be received by December 
22, 1990. 

ADDRESSES: Comments should be sent 
to: General Counsel, U.S. Parole 
Commission, 5550 Friendship Boulevard, 
Chevy Chase, Maryland 20815. Attn: 
Public Comment File. 


FOR FURTHER INFORMATION CONTACT: 
Pamela Posch, Paralegal Specialist, 
Office of the General Counsel, U.S. 
Parole Commission. Telephone (301) 
492-5959. 


SUPPLEMENTARY INFORMATION: Although 
three U.S. Courts of Appeals have 
previously upheld the Parole 
Commission's view that 78 U.S.C. 
4210(b)(2} makes the forfeiture of a 
parole violator’s street time automatic, 
the Ninth Circuit has chosen to rule that 
the Commission must exercise 
discretion before ordering forfeiture 
pursuant to the regulation governing 
forfeiture of street time, 28 CFR 
2.52(c)(2). Compliance with this reading 
of the law will oblige the Commission to 
take a procedural step not required by 
28 CFR 2.52{c)(2). 


The Commission has decided to adopt 
a general statement of policy (with 
limited applicability to revocation 
hearings conducted in the Ninth Circuit) 
to establish this additional procedural 
requirement. This statement will give 
notice to individuals affected by Rizzo 
v. Armstrong as to the manner in which 
the agency intends to exercise the 
discretion required of it by the court. 


The purpose of forfeiture 


Fofeiture of street time is a penalty 
that follows the revocation of parole or 
mandatory release. It results in an 
extension of the violator’s sentence that 
returns him to prison to serve the 
balance of the sentence that stood 
before him on the day he was released 
to parole. Otherwise, a parolee nearing 
the end of his term would have no 
incentive to avoid serious violations of 
his parole, because the remaining 
sentence would afford little or no scope 
for the Commission to return him to 
prison. 

Forfeiture of street time does not, 
however, necessarily keep the parole 
violator in prison for the maximum 
period possible. The reparole guidelines, 
at 28 CFR 2.21, ensure that 
reimprisonment is not longer than 
required by the seriousness of the parole 
violation behavior, and reparoles under 
these guidelines are frequently ordered 
by the Commission. Hence forfeiture 
also serves the important remedial 
purpose of providing a second period of 
parole supervision for reparoled 
prisoners. Moreover, the early 
termination-of-sentence provisions of 18 
U.S.C. 4211 ensure that a successful 
parolee is not kept under supervision 
longer than necessary just because his 
sentence had been previously extended 
by forfeiture of street time under 18 
U.S.C. 4210{b)(2). 
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Hence, these provisions provide built- 
in restrictions on the potential impact of 
street time forfeiture, and prevent any 
forfeiture order from unduly prolonging 
either reimprisonment or supervision. 
On the other hand, if the violation is a 
serious new crime, or if the parolee 
persistently disregards the conditions of 
parole, forfeiture permits the 
Commission to require such an 
individual to remain in prison for the 
maximum sentence originally imposed 
by the sentence court, without credit for 
time on parole. 


Explanation of the policy 


In view of these factors, the 
Commission considers that the best 
policy is generally to order forfeiture of 
all street time except in those cases in 
which forfeiture would clearly not serve 
a useful purpose. Cases in which 
forfeiture may not be needed are usually 
those involving misdemeanor, rather 
than felony, offenses. If the parolee is 
also in the ‘very good” risk category (on 
the salient factor score at 28 CFR 2.20), it 
may be possible to determine that the 
remainder of the sentence will permit a 
sanction that is adequate to deter future 
violations, without need for an extended 
period of renewed supervision to 
monitor the parolee’s progress. In these 
cases, all or any part of the parole 
violator's street time may be credited 
without jeopardizing the public safety. 
This conclusion draws strength from the 
research upon which the Commission’s 
early termination guidelines at 28 CFR 
2.43 are based. 

In cases involving violent behavior or 
a repetition of the parolee’s original 
crime, however, the Commission could 
not responsibly forgo the additional 
jurisdiction granted to it by forfeiture of 
street time. Moreover, the Commission 
finds no evidence of Congressional 
intent that forfeiture should be, in any 
sense, an extraordinary penalty, as 
opposed to the normal consequence of a 
violation that falls within 18 U.S.C. 
4210(b)(2). 


Implementation of the palicy 


This policy will not apply to special 
parole terms, or to forfeitures under 18 
U.S.C. 4210fc) (e.g., absconders from 
supervision). It will not require 
suspension of any provision of 28 CFR 
2.52, but requires only an additional 
procedural step before the forfeiture 
order mandated by 2.52{c){2) can be 
entered in the Ninth Circuit. That 
regulation remains in effect, and the 
policy statement will be added to 2.52 as 
an appendix with exclusive and special 
applicability to the Ninth Circuit, in 


mrt 
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conformity with the law as set forth in 
Rizzo v. Armstrong. 

Although Rizzo v. Armstrong is 
subject to continued appellate review, 
and the Commission intends to 
withdraw the policy if Rizzo v. 
Armstrong is overturned, the immediate 
need to comply with the law of the 
Ninth Circuit constitutes good cause for 
the Commission not to delay the 
effective date of this policy by 30 days, 
pursuant to 5 U.S.C. 553(d)(3). Notice 
and public comment is, however, 
required by 18 U.S.C. 4218(a) (1976). 
Following the closing of the public 
comment period, the Commission will 
adopt and publish a final statement of 
policy. 

This policy statement will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


List of Subjects in 28 CFR Part 2 


Administrative practice and 
procedure, prisoners, probabtion and 
parole. 


PART 2—[AMENDED] 


1. The authority citation for part 2 
continues to read as follows: 


Authority: 18 U.S.C. 4203(a)(1) and 
4204(a)(6). 


2. 28 CFR part 2 is amended by adding 
the following General Statement of 
Policy as an Appendix to 28 CFR 2.52: 


Appendix 
General Statement of Policy 


In the case of any revocation hearing 
conducted within the Ninth Circuit, the 
Commission will exercise discretion in 
determining whether or not to order forfeiture 
of all or part of the time spent on parole 
pursuant to 18 U.S.C. 4210(b)(2). The 
Commission's policy shall be to consider 
granting credit for time on parole in the case 
of a parole violator originally classified in the 
very good risk category (pursuant to 28 CFR 
2.20) if the following conditions are met. The 
conviction must not be for a felony offense. 
The parole violation behavior (the offense of 
conviction plus any other violations) must be 
non-violent, and not involve a repeat of the 
parole violator's original offense behavior. 
Further, an adequate period of 
reimprisonment pursuant to the reparole 
guidelines at 28 CFR 2.21, and an adequate 
period of renewed supervision following 
release from reimprisonment or reinstatement 
to supervision, must be available without 
forfeiting street time. In the case of a parole 
violator originally classified in other than the 
“very good” risk category, it shall be the 
Commission's policy to order the forfeiture of 
all time spent on parole absent extraordinary 
circumstances. In no instance will the 
Commission grant credit in the case of a 
repeat violator on the current sentence. 


Dated: September 28, 1990. 
Benjamin F. Baer, 
Chairman, U.S. Parole Commission. 
[FR Doc. 90-24546 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 117 
[CGD1-90-173] 


Drawbridge Operation Regulations; 
Piscataqua River, Maine/New 
Hampshire 


AGENCY: Coast Guard, DOT. 
ACTION: Temporary rule. 


SUMMARY: At the request of New 
Hampshire Department of 
Transportation and the Maine-New 
Hampshire Interstate Bridge Authority 
(M-NHIBA), the Coast Guard is 
temporarily amending the regulations 
governing the Sarah M. Long (Route 1 
Bypass) drawbridge over Piscataqua 
River, at mile 4.0, between Kittery, 
Maine and Portsmouth, New Hampshire. 
The regulation amendment temporarily 
suspends through 31 October 1990, the 
requirements to mainiain the secondary 
recreational channel in the fully open 
position except for the passage of trains 
and to limit the number of openings for 
commercial vessels less than 100 gross 
tons and recreational vessels between 7 
a.m. and 7 p.m. This change is being 
made because the lifting mechanism for 
the secondary recreational draw 
experienced a mechanical failure and 
problems have been experienced in 
obtaining replacement parts. This action 
will permit rail traffic to maintain access 
across the bridge until May 1991, will 
relieve the bridge owner of the burden 
of having to open the secondary draw 
through 15 May 1991 or until parts are 
received, and still provide for the 
reasonable needs of navigation by 
suspending limited opening 
requirements for the main draw until 31 
October 1990. 

EFFECTIVE DATE: These regulations 
become effective on October 5, 1990 and 
terminate on October 31, 1990. 


FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, First Coast Guard 
District, (212) 668-7170. 
SUPPLEMENTARY INFORMATION: This 
temporary deviation from the 
regulations is issued under 33 CFR 
117.35(d). A Notice of Final Temporary 
Rulemaking Docket Number CGD1-90- 
111 was published in the Federal 
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Register (55 FR 29575; 20 July 1990). This 
temporary rule permitted the bridge 
owner to maintain the secondary draw 
in the closed position until the end of 
August when repairs were expected to 
be completed or rail service not required 
for several months. 


Drafting Information 


The drafters of these regulations are 
Waverly W. Gregory, Jr., project officer, 
and Lieutenant John Gately, project 
attorney. 


Discussion of Final Temporary 
Regulations 


In accordance with 5 U.S.C. 553, a 
notice of proposed rulemaking was not 
published for these regulations and good 
cause exists for making them effect in 
less than 30 days after Federal Register 
Publication. Publishing a Notice of 
Proposed Rulemaking and delaying its 
effective date would be contrary to the 
public interest since the implementation 
of these regulations are merely an 
extension of the previously published 
situation. Additionally, these regulations 
are less restrictive to marine traffic 
because the main draw will open on 
signal. NHDOT has indicated that repair 
parts have been difficult to procure with 
cost exceeding $16,000. Additionally, the 
railroad and the facility it services have 
indicated a need to continue to maintain 
the secondary draw closed, from 
September through November 1990, to 
permit rail service to continue. 
Discussions with NHDOT revealed that 
approximately four commercial vessels 
under 100 gross tons, ten sportfishing 
and various recreational were affected 
by the secondary draw closure. NHDOT 
proposed suspending the requirement of 
limiting the openings of the main draw 
to twice an hour through 31 October 
1990 to minimize the impact on marine 
traffic and because of the reduced 
highway traffic and the fact that the 
main draw was required to open on 
signal from 1 November through 15 May. 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation, and 
nonsignificant under the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). The economic impact has been 
found to be so minimal that a full 
regulatory evaluation is unnecessary. 
This is based upon the fact that the 
closure of the secondary draw will not 
prevent the passage of any vessels 
because the main draw will be opened 
on signal. Since the economic impact of 
these regulations is expected to be 





minimal, the Coast Guard certifies that 
they will net have a significant 
economic impact on. a substantial 
number of small entities. 
Federalism Implication Assessment 
This action has been amalyzed under 
the principles and criteria in Executive 
Order 12612, and it has been determined 
that this proposed rule does not have 
sufficient federalism implications. to 
warrant preparation of a federal 
assessment. 


List of Subjects in. 33 CFR Part 117 
Bridges. 

Regulations 
In consideration of the foregoing, part 


117 of title 33, Cade of Federal 
Regulations, is amended as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 ULS.C. 499; 49° CFR 1.46; 33 
CFR 1.05-1(g). 

2. Section 117.531{c} (1) and (2) and 
section 117.700{c} (1) and (2) are 
suspended through October 31, 1990 and 
section 117.531({c}{3} and section 
117.700{c}(3) are added to read as 
follows through October 31, 1990. 
Because this is a temporary rule, these 
paragraphs will not be codified in the 
CFR. 


Maine 
§ 117.531 


Piscataqua River. 


* * 


{c) The draw of the Sarah M. Long 
(Route 1 Bypass) bridge, mile 4.0, shall 
open as fellows: 


(3) Repair of secondary recreational 
draw. The main ship channel draw shall 
open on signal at all times. The 
secondary recreational draw need not 
be opened for the passage of any vessel 
and paragraphs (c}(2} and (c)}{2) above 
are suspended through October 31, 19990. 


New Hampshire 
§ 117.700 Piscataqua River. 


(c} The draw of the Sarah M. Long 
(Route 1 Bypass) bridge, mile 4.0, shall 
open as follows: 


11° ¢ ©@ 


oa re 


(3) Repair of secondary recreational 
draw. The main ship channel draw shall 
open on signal at all times. The 
secondary recreational draw need not 
be opened for the passage of any vessel 


and paragraphs (c){t), and (c){2) above 

are suspended through October 31, 1990. 
Dated: October 5, 1990. 

P.L. Caliom, 

Captain, U.S. Coast Guard, Acting 

Commander, First Coast Guard District. 

[FR Doc. 90-24594 Filed 10-17-90; 8:45 am] 

BILLING CODE 4910-14-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 21 
RIN 2900-AD80 


Use of For-Profit Agencies in 
Programs of Employment Services 
and Independent Living 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Final rule. 


SummaRY: The amendments conform 
Department of Veterans Affairs (VA) 
regulations to changes made by recent 
legislation. Those changes allow VA to 
use for-profit agencies and organizations 
to provide employment services and 
programs of independent living services 
for veterans receiving assistance under 
the vocational rehabilitation program. 
Previously the agency could only use its 
own staff and resources or the resources 
of other public or private nonprofit 
entities to provide these services. The 
effect of these changes is to broaden the 
types of agencies and organizations 
which may be used to: provide the 
services needed to carry out the 
veteran's rehabilitatiun program. 
EFFECTIVE DATE: These amendments are 
effective November 18, 1988, the date on 
which the law was enacted. 

FOR FURTHER INFORMATION. CONTACT: 
Morris Triestman, Rehabilitation 
Consultant, Policy and Program 
Development, Vocational Rehabilitation 
and Education Service, Veterans 
Benefits Administration, Department of 
Veterans Affairs, (202) 233-6496. 
SUPPLEMENTARY INFORMATION: Public 
Law 100-689, Veterans’ Benefits and 
Programs Improvement Act of 1988 
authorizes VA to use for-profit agencies 
under certain conditions to provide 
services needed to carry out programs of 
independent living services or furnish 
employment services. Interested persons 
were given 30 days in which to furnish 
comments, suggestions or objections to 
the preposed amendments. Since na 
comments were received, these 
amendments are adopted as final rules. 


liberalizing, interpretive rules which 


Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Rules and Regulations 


implement statutory: provisions. 
Moreover, the VA finds that good cause 
exists for making these rules, like the 
section of the law which they 
implement, retroactively effective to the 
date of enactment. A delayed effective 
date would be contrary to statutory 
design; would complicate 
implementation of these provisions of 
law; and might result in denial of a 
benefit to a veteran who is entitled by 
law to that benefit. 

These amendments do not meet the 
criteria for major rules as contained in 
Executive Order 12291, Federal 
Regulations. The proposal will not have 
a $100 million annual effect on the 
economy, will not cause a major 
increase in costs or prices, and will not 
have any other significant adverse 
effects on the economy. 

The Secretary certifies that these 
amendments will not, if promulgated. 
have a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 661-612. 
Pursuant to 5 U.S.C. 605(b), these 
proposed rules are therefore exempt 
from the initial and final regulatory 
flexibility analyses requirements of 
sections 603 and 604. The reason for this 
certification is that the amendments 
simply conform VA regulations to 
changes made by law. No new 
regulatory burdens are imposed on 
small entities by these amendments. 
(The Catalog of Federal Domestic Assistance 
Number is 64.116.) 


List of Subjects in 38 CFR Part 21 


Civil rights, Claims, Education, Grant 
programs, Loan programs, Reporting 
requirements, Schools, Veterans, 
Vocational education, Vocational 
rehabilitation. 

Approved: September 17, 1990. 
Edward J. Derwinski, 

Secretary of Veterans Affairs. 

38 CFR part 21, Vocational 
Rehabilitation and Education is 
amended as follows: 


PART 21—L AMENDED] 


The authority citation for part 21, 
subpart A, continues to read as follows: 


Authority: 38 U.S.C. 210{c) 


§ 21.160 [Amended] 


2. ln § 21.160, pazagraph (e) is revised 
to read as follows: 


(e} Coordination with other VA 
elements and other Federal, State, and 


local programs. Implementation of 
programs of independent living services 
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and assistance will generally require 
extensive coordination with other VA 
and non—VA programs. If appropriate 
arrangements cannot be made to 
provide these services through VA, 
other governmental, private nonprofit 
and for-profit.agencies and facilities 
may be used to secure necessary 
services if the requirements contained in 
§ 21.294 are met. 


(Authority: 38 U.S.C. 220, 1509, 4520, Pub. L. 
100-689) 


§ 21.162 [Amended] 

3. In §.21.162, paragraph (c){3) is 
removed and the authority citation at 
the end of the section is revised to read 
as follows: 

* * * * * 


(Authority: 38 U.S.C. (a)(15), Pub. L. 99-576, 
Pub. L. 100-689) 


4. In § 21.252, paragraph (a)(1)(v) is 
revised, paragraph (a)(1)(vi) is added, 
paragraph (d)(3) is revised and the 
authority lines following (a)}(1)fvi) and 
(d)(3) are revised to read as follows: 


§ 21.252 Job development and placement 
services. 

fa) ee 

(1) * * * 

(v) The services of any other public, or 
nonprofit organization having placement 
services available; and 

(vi) Any for-profit agency in a case in 
which it has been determined that 
comparable services are not available 
through public and nonprofit agencies 
and comparable services cannot be 
provided cost-effectively by the public 
and nonprofit agencies listed in this 
paragraph. 

(Authority: 38 U:S.C. 1517(a)(2), Pub. L. 100- 
689) 


* * * * * 


(d) Interagency coordination. * * * 


* * * * 


(3) Other public, for-profit and 
nonprofit agencies providing 
employment and related services. 


(Authority: 38 U.S.C. 1516, 1517, Pub. L. 100- 
689) 


§'21.294 [Amended] 

5. In'§ 21.294, paragraphs (b)(2) and 
(b)(3) and fc) are revised, paragraph 
(b)(4) is added, the authority citation 
following (b)(4) is revised and the 
authority citation following paragraph 
(c) is added to read as follows: 


(b) Selecting.a facility for provision of 
independent living services. 


(2) VA may use:public and nonprofit 
agencies and facilities to furnish 


independent living services. Public and 
nonprofit facilities may be: 


(i) VHS&RA facilities which provide 
independent living services; 


(ii) Facilities which meet standards 
established by the State rehabilitation 
agency for rehabilitation facilities or for 
providers of independent living services; 


(iii) Facilities which are neither 
approved nor disapproved by the State 
rehabilitation agency, but are 
determined by VA as abie to provide the 
services necessary in an individual 
veteran’s case. 


(3) VA also may use for-profit 
agencies and organizations to furnish 
programs of independent living services 
only if services comparable in 
effectiveness to those provided by for- 
profit agencies and organizations: 


(i) Are not available through public or 
nonprofit agencies or the Veterans 
Health Service and Research 
Administration (VHS&RA); or 


(ii) Cannot be obtained cost- 
effectively from public or nonprofit 
agencies or the facilities of VHS&RA. 


(4) In addition to the criteria described 
in paragraph (b)(3)(i) of this section for 
public and private nonprofit agencies; 
for-profit agencies and organizations 
must meet any additional standards 
established by local, state (including the 
State rehabilitation agency), and Federal 
agencies which are applicable to for- 
profit facilities and agencies offering 
independent living services. 


(Authority: 38 U.S.C. 1515, 1520, Pub. L. 99- 
576, Pub. L. 100-689) 


(c) Use of facilities. VA policy shall 
be to use VA facilities, if available, to 
provide rehabilitation services for 
veterans in a rehabilitation program 
under chapter 31. Non-VA facilities may 
be used to provide rehabilitation 
services only when necessary services 
are not readily available at a VHS&RA 
facility. This policy shall be 
implemented in accordance with the 
provisions of paragraph (b) of this 
section in the.case of the use of for- 
profit facilities to provide programs of 
independent living services, or in the 
case of employment services, provision 
of such services by non-VA sources is 
permitted under § 21.252. 


(Authority: 38. U.S.C, 1515, Pub. L. 100-689) 


* * * * * 


[FR:Doc. 90-24608 Filed 10-17-90; 8:45 am] 
BILLING: CODE 6320-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[FRL 3851-7] 
Approval and Promuigation of Air 


Recovery Reguiations 


AGENCY: Environmental! Protection 
Agency (EPA). 
ACTION: Final rule. 


summany: This notice approves a 
revision to Oklahoma Air Pollution 
Control Regulation (OAPCR) 3.4{c)(1)(C) 
“Gas Sweetening and Sulfur Recovery 
Regulations” which was submitted by 
the Governor on March 31, 1986. EPA 
has reviewed the revision and proposed 
approval on May 15, 1989 at 54 FR 20865. 
No comments were received on the 
proposal. In summary, EPA's review 
found the regulation less stringent in 
some cases than the corresponding New 
Source Performance Standard (NSPS), 
subpart LLL, but is nevertheless granting | 
approval because the State will apply 
the NSPS in those cases. 


EFFECTIVE DATE: This rule will become 
effective on November 19, 1990. 


ADoDRESSES: Copies of the documents 
relevant to this notice are available for 
public inspection during normal 
business hours at the following offices. 


Environmental Protection Agency 
Region 6, Air Programs Branch (6T- 
AN), 1445 Ross Avenue, Dallas, Texas 
75202 

Oklahoma State Department of Health 
(OSDH), Air Quality Service, 1000 
Northeast 10th Street, Oklahoma City, 
Oklahoma 73152 

Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: 
Gregg Guthrie, phone (214) 655-7214, or 
(FTS) 255-7214. 


SUPPLEMENTARY INFORMATION: Under its 
Federally approved State 
Implementation Plan (SIP), Oklahoma 
regulates sulfur dioxide emissions from 
new and modified sulfur recovery plants 
under OAPCR 3.4{c)(1){C), which sets 
emission limits, monitoring/ 
recordkeeping requirements, and 
performance testing requirements for 
such facilities. EPA initially approved 
these regulatory provisions, which were 
then part of OAPCR 16, at 41 FR 32890, 
and subsequently approved a clarifying 
revision at 49'FR 17756. EPA proposed 
approval of today's revision on May 15, 
1989, at 54 FR 20865. No comments were 
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received on the proposal. For a complete 
discussion of the background associated 
with this rulemaking, please refer to the 

proposed approval notice at 54 FR 20865. 

EPA's review found the regulation less 
stringent in some cases than the 
corresponding New Source Performance 
Standard (NSPS), subpart LLL, which 
EPA promulgated on October 1, 1985, at 
50 FR 40158. EPA is nevertheless 
granting approval because the State will 
apply the NSPS in those cases. 

The State's revision also constitutes a 
relaxation of the Federally approved SIP 
for Oklahoma. However, EPA is granting 
approval because the relaxation will not 
interfere with maintenance of the 
National Ambient Air Quality Standard 
(NAAQS) for sulfur dioxide in 
Oklahoma or contiguous states. Prior to 
the revision, the standard was applied 
to no sources in Oklahoma and the 
revision does not, therefore change the 
emission limits applicable to any 
existing sources. Hence there is no 
change in circumstances which might 
jeopardize the effectiveness of the 
State’s Prevention of Significant 
Deterioration (PSD) program, which EPA 
approved at 48 FR 38635. 


Final Action 


The EPA is today approving OAPCR 
3.4(c)(1)(C) “Gas Sweetening and Sulfur 
Recovery Plants” as submitted on March 
31, 1986. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 


Regulatory Process 


Under 5 U.S.C. 605(b), I certify that 
this SIP approval will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR 8709) 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by December 17, 1990. This action 
may not be challenged later in 
proceedings to enforce its requirements 
(See 307(b)(2)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
reference, Intergovernmental relations, 
Reporting and recordkeeping 
requirements, Sulfur oxides. 


Note: Incorporation by reference of the 
State Implementation Plan for the State of 


Oklahoma was approved by the Director of 
the Federal Register on July 1, 1982. 
Authority: 42 U.S.C. 7401-7642. 
Dated: October 2, 1990. 
William K. Reilly, 
Administrator. 
40 CFR part 52, subpart LL, is 
amended as follows: 


PART 52—[Amended] 


Subpart LL—Oklahoma 


1. The Authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 52.1920 is amended by 
adding paragraph (c)(35) to read as 
follows: 


§ 52.1920 identification of pian 


* * * * * 


*~*e* 


(c) 

(35) May 8, 1985, revisions to 
Oklahoma Air Pollution Control 
Regulation 3.4.(c)(1)(C) “Gas Sweetening 
and Sulfur Recovery Plants” were 
submitted by the Governor on March 31, 
1986. 

(i) Incorporation by reference 

(A) Amendments to Oklahoma Air 
Pollution Control Regulation 3.4{c)(1)(C) 
(Gas Sweetening and Sulfur Recovery 
Plants); adopted May 8, 1985, by the 
Oklahoma Air Quality Council. 


* * * * * 


[FR Doc. 90-24547 Filed 10-17-90; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Parts 82 and 83 


Federal Crime Insurance Program 
RIN 3067-AB62 


AGENCY: Federal Emergency 
Management Agency (FEMA). 
ACTION: Final rule. 


SUMMARY: This final rule increases the 
Federal Crime Insurance Program (FCIP) 
rates which apply to commercical 
properties located in eligible states. It 
also authorizes reclassification of 
commercial businesses and separate 
classifications for burglary and robbery 
premiums. Definitions of alarm systems 
are modified to enforce a higher and 
more effective standard of protection. 
EFFECTIVE DATE: September 30, 1990. 
This rule will be effective for FCIP 
business on and after September 30, 
1990 and renewal policies not already 
billed to existing policyholders. 

FOR FURTHER INFORMATION CONTACT: 
Kimber A. Wald, Federal Emergency 
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Management Agency, Federal Insurance 
Administration, Donohoe Building, 500 C 
Street, SW., Room 433, Washington, DC 
20472, Telephone Number (202) 646- 
3440. 


SUPPLEMENTARY INFORMATION: On July 
24, 1990 FEMA published for comment in 
the Federal Register (Vol. 55, No. 1422, 
pp. 30008-30014) a proposed rule 
containing revisions to the existing 
Federal Insurance Administration 
regulations. These amendments to the 
FCIP regulations are the result of the 
experience gained over the past 
nineteen years the Program has been in 
operation. 

The current commercial rating 
program under the CIP was instituted in 
1985. That change was instituted to 
more closely realign the Program with 
the underwriting and rating methods 
used by the private insurance sector. 
The Program was expanded at that time 
for 3 classes to 6 premium classes. 
Premiun class relativities were based on 
industry rating values, the amount of 
insurance relativities, gross receipts 
classifications, and the philosophy of a 
single countrywide rating territory. At 
that time, the entire rating structure was 
adjusted to produce a 35% revenue level 
increase. 

In 1987, rates were uniformly 
increased by 10% and risk and alarm 
classifications were revised. In 1988, the 
assignment of business classes to 
premium classes were reviewed and 
changed. In 1989, another uniform rate 
increase of 5% was made. 

In spite of the above revisions, in 
order to approach a more self-sustaining 
status, the Federal Insurance 
Adminstration will need to impose an 
overall rate increase of approximately 
15% to offset heavy losses under 
commercial coverage and the higher- 
than-average administrative expenses 
associated with operating a single-line 
residual market program. 

However, inasmuch as the enabling 
legislation that authorized the Program 
requires that crime insurance be made 
available at affordable rates for 
purposes of comparison, the FIA has 
maintained on ongoing study of rating of 
crime insurance coverages provided by 
the voluntary insurance market. 

In this regard, the recent study 
conducted by FCIP’s servicing carrier, 
NCSI, and its actuary, Tillinghast, 
indicate that the Insurance Services 
Office (ISO) advisory rates has 
increased five times since 1985, a rate of 
increase far in excess of FCIP rates. 
However, although a substantial FCIP 
rate increase would be appropriate, the 
Administrator proposes a rate increase 


of only 15%, the maximum allowable by 
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recent controlling legislation, and for 
commercial classes only. Residential 
risk experience has been self-sustaining 
and therefore, is not subject to an 
increase. 

To provide an incentive for hazard 
mitigation, the Federal Crime Insurance 
Program allows rate credits for various 
types of alarm systems. However, 
experience has demonstrated that to 
maintain the integrity of these credits, it 
is necessary to reinforce the definitions 
of the alarm descriptions to assure that 
the discounts are given only to properly 
qualified installations which will 
prevent or reduce the likelihood of loss. 
FCIP studies have shown that 
Underwriters Lavy, “tories, Inc. (UL) is 
the most competent organization that 
quality controls most providers, 
manufacturers and servicing companies 
involved in the burglary protection field. 
Consequently, this rule would require 
UL certification of Central Station 
Alarm Systems when repetitive losses 
indicate a growing problem for a 
specific risk. 

The inability of many alarm systems 
to reduce losses arises from the fact that 
some insureds have installed alarms 
which they purchased from department 
stores, hardware stores, electronic 
stores or drug stores. Many times these 
insureds, not having the training 
necessary to correctly put the equipment 
in service, installed the apparatus but 
were unable to make its operation 
reliable. In addition, other business 
owners who had silent or local alarms 
installed by alarm companies 
subsequently found that regular 
maintenance was not supplied and 
repair of a malfunctioning alarm was 
difficult to obtain. 

Some of the Central Station systems, 
in an effort to reduce the price of their 
installation, have eliminated a basic 
requirement of an effective system— 
they did not have “line security” in the 
hook up. Without line security, the 
phone wire or electric lines cold be cut, 
and the alarm rendered useless. Of 
course, with line security such a 
disruption would trigger the alarm. This 
will be a requirement in order to qualify 
as a Central Station System. 

Another oversight with respect to 
some Central Stations with Guard 
Response has resulted from the failure 
to supply the guards with keys to the 
premises. An alarm sounds, the guards 
respond but cannot enter the property 
until the owner:comes to the site from 
home or picks up the message on his 
telephone answering service, which on a 
weekend may mean a considerable 
delay. 

So that the current insureds may have 
sufficient time to meet these tightened 


requirements we are notifying insureds 
and their alarm companies directly by 
mail. FCIP will:require that the insured 
have an alarm company complete a 
certificate outlining the type of 
equipment, its operation, and the service 
it supplies. 

These efforts are designed to assure 
that the protective devices upon which 
the Program's insureds must rely are 
able to provide the enhanced protection 
of which they should be capable. Such 
improved protection can reduce losses 
and may also help make it possible for 
insureds to qualify for crime insurance 
protection under the overall property 
protection policies offered in the private 
insurance market. 

The Tillinghast actuarial study also 
recommended a number of changes to 
the commercial business classifications 
due to poor loss experiences. These 
changes are set forth in section 83.24(d). 

No written comments were received 
during the comment period. 

FEMA has determined, based upon an 
Environmental Assessment, that the 
final rule does not have significant 
impact upon the quality of the human 
environment. As a result, an 
Environmental Impact Statement will 
not be prepared. A finding of no 
significant impact is included in the 
formal docket files and is available for 
public inspection and copying at the 
Rules Docket Clerk, Office of General 
Counsel, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472. 

The final rule does not have a 
significant economic impact on a 
substantial number of small entities and 
has not undergone regulatory flexibility 
analysis. 

The final rule is not a “major rule” as 
defined in Executive Order 12291, dated 
February 17, 1981, and hence, no 
regulatory analysis has been prepared. 

FEMA has determined that this final 
rule does not contain a collection of 
information requirement as described in 
section 3504(b) of the Paperwork 
Reduction Act. 


List of Subjects in 44 CFR Parts 82, 83 
Federal crime insurance program. 
Accordingly, 44 CFR parts 82 and 83 

are amended as follows: 


PART 82—PROTECTIVE DEVICE 
REQUIREMENTS 


1. The authority citation for part 82 
continues to read as follows: 


Authority: 12 U.S.C. 1749bbb, et seq; 
Reorganization Pian No. 3 of 1978; EO 12127. 


Subpart A—General 


2. In § 82.1 paragraphs (b), (c), (i) and 
(j) are revised to read as follows: 


§82.1 Definitions. 


* * * * * 


(b) Central station, supervised service 
alarm system means a silent alarm 
system that is professionaily installed 
and is regularly maintained, that is 
constantly in operation, that is equipped 
with a telephone and electricity line 
security mechanism that activates the 
alarm if either line is cut, and which 
signals upon any breach of a door, 
window (including storefront windows 
and unbarred skylights), or other 
accessible opening to the protected 
premises, at a private seniry or guard 
headquarters that is attended and 
monitored 24 hours a day, that 
dispatches guards to the protected 
premises for which they have keys 
immediately upon the activation of the 
alarm, that periodically checks the 
operation and effectiveness of the 
system, and that notifies iaw 
enforcement authorities as soon as a 
breach of the premises is confirmed; 

(c) Central station, supervised alarm 
system (without guard dispatch) means 
a silent alarm system that is 
professionally installed ard is regularly 
maintained that is constantly in 
operation, that is equipped with a 
telephone and electricity line security 
mechanisms that activates the alarm if 
either line is cut, and which signals upon 
any breach of a door, windows 
(including store front windows and 
unbarred skylights), or other accessible 
opening to the protected premises, at an 
office of the law enforcement authorities — 
or at an office of an independent agency, 
located at a distance from the protected 
property, which has trained operators 
continually on duty twenty-four (24) 
hours a day to receive signals and to 
notify law enforcement authorities as 
soon as any breach.of the premises is 
confirmed; 


* * * * * 


(i) Local alarm system means an 
alarm system that is professionally 
installed and is regularly maintained, 
that signals loudly at the premises by 
means of one or more tamper-protected 
sounding devices upon any breach of a 
door, window (including storefront 
windows and unbarred skylights), or 
other accessible opening to the 
protected premises; 

(j) Silent alarm system means an 
alarm system that is professionally 
installed and is regularly maintained, 
that signals at a local other than the 
location where it is installed upon any 
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breach of a door, window (includirg 
storefront windows and unbarred 
skylights, or other accessible opening to 
the protected premises; 

3. Section 82.1 is further amended to 
add a new definition under a new 
paragraph (n) to read as follows: 


$82.1 Definitions. 


2 2 * e * 


(n) Central station, supervised service 
alarm system that is professionally 
installed and is regularly maintained, 
and is certified by Underwriters 
Laboratory (U/L) means a silent alarm 
system that is constantly in operation, 
that is equipped with a telephone and 
electricity line security mechanism that 
activates the alarm if either line is cut, 
and which signals upon eny breach of a 
door, window (including storefront 
windows and unbarred skylights), or 
other accessible opening to the 
protected premises, at a private sentry 
or guard headquarters that is attended 
and monitored 24 hours a day, that 
dispatches guards to the protected 
premises for which they have keys 
immediately upon the activation of the 
alarm, that periodically checks the 
operation and effectiveness of the 
system, and that notifies law 
enforcement authorities as soon as a 
breach of the premises is confirmed; 

4. Section 82.2 is amended to add new 
paragraphs (d) and (e) to read as 
follows: 


§82.2 Purpose of protective device 
requirements. 


* ® e * + 


(d) As a further control on claims 
frequency and severity, the following 
minimum protective device 
requirements apply if the policyholder 
has had 2 or more claims each for a 
payment of $500 or more, in the 
immediate 3 years preceding the period 
ending 4 months prior to renewal. 


(e) For those policyholders with no 
claims in the immediate 3 years 
preceding the period ending 4 months 
prior to renewal, protective device 
requirements are liberalized as follows: 


5. In § 82.5 paragraph (b) is revised to 
read as follows: 


* * * * * 


$82.5 inspection of commercial premises. 

(b) Coverage under a commercial 
crime insurance policy indemnifying 
against burglary losses shall not 
commence unless it is determined that 
the premises sought to be insured 
complies with all applicable protective 
device requirements. Provided, that all 
commercial premises whose exterior 
doors and accessible openings are found 
upon inspection to be protected by 
central station supervised service alarm 
systems .or silent alarm systems (as 
those systems are defined in paragraphs 
(b), (c), (i), (j) and (n) of §.82.1 shall not 
be required to comply with the 
provisions of paragraphs (b) and (e) of 
§ 82.31 pertaining to the protection of 
those exterior doors and accessible 
openings by such devices as bars, 
grillwork, and other physical barriers. 
The benefit of this provision, therefore, 
applies also to commercial premises 
which, because of their particularly high 
risk inventories of merchandise continue 
to be required by paragraphs (f) (1) and 
(2) of § 82.31 to have exterior doors and 
accessible openings protected by 
specific types of alarm systems, namely, 
supervised service alarm systems for the 
highest risk inventories and silent alarm 
systems for less high risk inventories. 

6. Section 82.31, paragraph (f) is 
revised in ite entirety to read as follows: 


§ 82.31 Minimum standards for industrial 
and commercial properties. 


* 2 * * * 


(f} The following types of 
establishments whose inventories pose 
a particularly serious risk shall, as a 
minimum, in addition to the 
requirements of paragraphs (a), (b), and 
(d) of this section be protected by the 
type of alarm system indicated. If the 
system specified in paragraphs (f)(1) and 
(f}(2) of this section is not available in 
the community in which the premises 
are located, the type of system specified 
in paragraph (f)(3) of this section shall 
be permitted. 

(1) Central Station (with Guard 
dispatch) supervised service alarm 
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system shall be required for the 

following businesses: 

(i) Beer/ Wine (wholesale) 

(ii) Boutiques : 

(iii) Cameras/Photo/Film Processing 

{iv) Clothing Children’s 12 & Under 

(v) Clothing Mfg./Tailoring 

(vi) Clothing Men’s 

(vii) Clothing Women’s 

(viii) Drug Stores 

(ix) Drugs (wholesale) 

(x) Electrical Appliances/Parts 

(xi) Food Stuffs (wholesale) 

(xii) Gasoline Service Station 

(xiii) Gift Store/Costume Jewelry 

(xiv) Jewelry 

(xv) Leather Products 

(xvi) Liquor Stores 

(xvii) Pawn Brokers 

(xviii) Precious Metals/Electroplating 
(retail) 

(xix) Radio/TV/Electronic Equip. 

(xx) Record Shop 

(xxi) Savings & Loans/Banks 

(xxii) Shoe Stores 

(xxiii) Tobacco Dealers (wholesale) 

(xxiv) Used Clothing/Shoe Repair/Thrift 
Stores 

(xxv) Variety/Department Stores 
(2) Central Station (without Guard 

dispatch) supervised service alarm 

system shall be required for the 

following businesses: 

(i) Antique Stores 

(ii) Art Supplies 

(iii) Auto Parts—no service 

(iv) Beauty & Health Supplies 

(v) Beer/Wine with Food (retail) 

(vi) Candy/Nuts Stores 

(vii) Dry Goods—Textile/Sewing 

(viii) Furniture /Home Furnishings 

(ix) Furriers 

(x) Grocery Stores/Deli/Health Food 
Stores 

(xi) Guns/ Ammunition 

(xii) Liquor (wholesale) 

(xiii) Meat/Poultry/Fish Dealers 

(xiv) Motorbikes/Bicycles 

(xv) Music Stores/Instruments 

(xvi) Pet Stores/Kennels 

(xvii) Precious Metals/Electroplating 
(storage) 

(xviii) Sports Goods/General 

(xix) Tobacco Dealers (retail) 

(xx) Wig Shops 
(3) Silent or Local Alarm system shall 

be required for the following businesses: 

{i) All Risks Not Otherwise Classified 

(ii) Amusement Enterprises 

{iii} Art Galleries 

(iv) Auto Parts—sales/service 

(v) Beach Concessions 

(vi) Beauty/Barber Shops 

(vii) Billiard/Pool Parlors 

(viii) Building Contractors/Materials 

(ix) Check Cashing/Money Exchange/ 
Collectors 
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(x) Clubs (serving alcohol) 

(xi) Coin/Stamp Shop 

(xii) Discos/Dance Halls/Pavilions 

(xiii) Distributors—Variety/ 
Nonalcoholic 

(xiv) Donut/Pastry/Coffee Shop (seated) 

(xv) Dry Cleaners 

(xvi) Fast Food/Bakery/Donut 
(carryout) 

(xvii) Fine Arts 

(xviii) Flea Markets/ Auction Houses 

(xix) Florists 

(xx) Fruit/Newspaper Stands 

(xxi) Funeral Homes 

(xxii) Garages/Auto Repair 

(xxiii) Golf & Other Prof. Sports Shops 

(xxiv) Hardware/Housewares 

(xxv) Health Clubs/Massage Parlors 

(xxvi) Hobby/Toys/Novelty 

(xxvii) Hotel/Motel/ Apartments 

(xxviii) Industrial Materials/Metal Work 

(xxix) Laundries Clothing childrens 12 & 

(xxx) Marine/Aircraft—Sales/Service = mig./taitoring 

(xxxi) Medical Supplies 

(xxxii) Nursing/Convalescent Homes 

(xxxiii) Office Supplies/Equipment 

(xxxiv) Parking/Rental Cars/Car Wash/ 
Taxi Office 

(xxxv) Photographers Studios 

(xxxvi) Professional Services 

(xxxvii) Radio/TV/Elec Eq. (service 
only) 

(xxxviii) Realty /Insurance/Travel/ 
Employment Agency 

(xxxix) Restaurant/Caterer 

(xl) Schools/Day Care " 

(xli) Security /Locksmiths/Alarms 

(xlii) Specialized Clothing—Sportswear/ *° 
Lingerie Nt 

(xliii) Stationery/Books/Printing/Paper  ‘% 

(xliv) Tavern/Bar/Lounge 

(xlv) Vending Machines = 


* * * * 14 
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7. In § 83.24, paragraph (d) is revised 44 
in its entirety to read as follows: 


a 


15 
§ 83.24 Classification of commercial risks. 16 


* * * * * 


oe 
0 000 0 09 @ WON QN0D0R95D 00 0 @ O9eef FS 80 coVPC0Meae ®@ Mm 9O FF MBOBW 2 299 oo00000 


8. In Section 83.25 paragraph (e) is 
revised in its entirety to read as follows: 


7 
(d) Following are minimum alarm 4 


requirements for various classifications 
of businesses: 80 


§ 83.25 Commercial crime insurance rates. 


* * * * * 


(e) The following tables shall be used 
to determine rates for commercial risks: 


FEDERAL CRIME INSURANCE PROGRAM; COMMERCIAL CRIME INSURANCE RATES, SEPTEMBER 1990 


wo no a LS) a aon 


Gross receipts—Annual premiums 


Less than $100,000 |, $100,000 to $200,000 to $300,000 to $500,000 to $1,000,000 or 
neon, sBPen SASS aian | Seon | pate 


Pera tet ss ee oe 1 fe} jos 


$128 $132 $192 $132 $192 $176 $256 $220 $320 | $352 $512 
229 242 344 242 344 322 458 403 573 644 916 
330 351 495 351 495 468 660 585 826 | 936 1,321 


BEST COPY AVAILABLE 
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FEDERAL CRIME INSURANCE PROGRAM, COMMERCIAL CRIME INSURANCE RATES, SEPTEMBER 1990—Continued 


Gross receipts—Annual premiums 


Less than $100,000 $400,000 to $200,000 to $300,000 to $500,000 to $1,000,000 or 
option $199,999 option $299,999 option $499,999 option $999,999 option greater option 


ee eS St 


845 755 1,056 1,207 1,690 
ots re oes 955 858 1,194 1,373 
562 787 750 1,050 937 1,312 1,500 
591 835 788 1,114 986 1,392 1,577 
618 887 824 1,183 1,030 1,478 1,647 
628 902 838 1,203 1,047 1,504 1,676 
647 937 862 1,249 1,078 1,562 1,725 
696 1,021 928 1,362 1,159 1,702 1,855 
733 1,091 977 1,454 1,221 1,818 1,954 
750 1,123 1,000 1,498 1,250 1,872 1,999 
759 1,140 1,521 1,265 1,901 2,024 
770 1,158 1,544 1,283 1,930 2,052 


158 422 
290 773 
421 1,124 
543 1,449 

1,647 
675 1,799 
710 1,892 
741 1,977 
754 2,011 
776 2,070 
835 ° P 2,226 
879 ls 2,344 
900 2,399 

2,429 
923 ‘ 2,463 


33 § 


326 
474 


bh 
_ 
ao 


695 


628 
597 
656 
696 
739 
752 
781 
851 
909 
$36 
950 
965 
166 
296 
429 
549 
621 
682 
724 | 
769 
782 
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~~ 
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PTS tSty Fes PEL 


sks 
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233 
750}. 1,084 
7581 1,026 
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FEDERAL CRIME INSURANCE PROGRAM, COMMERCIAL CRIME INSURANCE RATES, SEPTEMBER 1990—Continued 


Amount of insurance option 


tion 1: Bur 3 
Option 2: Robbery ony 


Less than $100,000 


Gross receipts—Annual premiums 


$100,000 to $200,000 to 
$199,999 option $299,999 option 


Option 3: A combination of coverages under options 1 and 2 in uniform or varying amounts. The premium for option 3 is the sum of the rates for amounts of 


coverage selected under options 1 and 2. 


Discounts on these rates are afforded for businesses with alarm systems/safes. A discount of 10% is given for policies with option 3. 


9. In section 83.25 paragraph (f) is 
revised to read as follows: 


* * * * * 


B Centra! Station w/Guard/Keys. 
A Central Station (UL) Approved 


* Professionally installed with maintenance. 


Note: Multiply the burglary premium by the 
appropriate factor. 


II. ROBBERY CREDITS 


PROTECTION SERVICE 


Note: Multiply the robbery premium by the 
appropriate factor. 


Package Discount 

Apply a factor of .90 to the total premium if 
both burglary and robbery are purchased. 
(50 FR 16497, Apr. 26, 1985, as amended at 53 
FR 11276, Apr. 6, 1988; 54 FR 31682, Aug. 1, 
1989) 

These amendments are issued under 
12 U.S.C. 1749bbb-17. 


§83.25 Commercial crime insurance rates. 


(f) If the premises are protected by an 
acceptable burglar alarm system, class E 
safe, supervised safe alarm system, 


PREMISES ALARM SYSTEM 


holdup alarm or armored car service, 
premium discounts shall be permitted as 
follows: 


I. BURGLARY CREDITS 


Safe Alarmed 


Dated: October 10, 1990. 
C.M. “Bud” Schauerte, 
Federal Insurance Administrator. 
[FR Doc. 90-24480 Filed 10-17-90; 8:45 am] 
BILLING CODE 6718-21-M 


FEDERAL MARITIME COMMISSION 
46 CFR Parts 502 and 510 
(Docket No. 90-27] 


Denial of Federal Benefits to Drug 
Traffickers and Possessors 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 


SUMMARY: 21 U.S.C. 853a, enacted as 
part of the Anti-Drug Abuse Act of 1988 
(Pub. L. 100-690), states that Federal 
benefits shall be withheld in certain 


circumstances from individuals who 
have been convicted of drug distribution 
or possession in Federal or State courts. 
In this proceeding the Commission 
adopts a certification process to 
implement the requirements of 21 U.S.C. 
853a. Because this matter involves 
agency practice and procedure, it is 
being issued as a final rule under 5 
U.S.C. 553(b)(3)(A). 


EFFECTIVE DATE: October 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission, 1100 L Street, 
NW., Room 11101, Washington, DC 
20573-0001, (202) 523-5725. 


SUPPLEMENTARY INFORMATION: Federal 
agencies must implement and enforce 
the requirements of 21 U.S.C. 853a, 
which provides that Federal benefits are 
not to be granted to certain individuals 
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who are convicted in Federal or State 
courts of either distribution or 
possession of controlled substances, 
after September 1, 1989. A “Federal 
benefit” is defined in 21 U.S.C. 853a(d) 
as “the issuance of any grant, contract, 
loan, professional license, or commercial 
license provided by an agency of the 
United States or by appropriated funds 
of the United States.” Licenses issued by 
the Federal Maritime Commission 
(“Commission” or “FMC”) to operate as 
ocean freight forwarders under section 
19 of the Shipping Act of 1984, 46 U.S.C. 
app. 1718, are “Federal benefits” as 
defined in 21 U.S.C. 853a{d). A grant of a 
non-attorney admissions to practice 
under 46 CFR 502.27 is also such a 
“Federal benefit.” 

To ensure that authority is not issued 
to individuals who have been convicted 
after September 1, 1989, of drug 
trafficking or possession and who are 
subject to the Federal benefits ban of 21 
U.S.C. 853a, the Commission is 
establishing a procedure requiring 
applicants for FMC authority to certify 
that they are not ineligible to receive 
authority because of drug convictions. 
Because the statute only applies to 
individuals, this certification 
requirement will only affect an 
individual applicant who applies for 
authority in his or her own name. 
Corporations, joint owners or 
partnerships will not be required to 
complete the certification. The 
certification will be required for all 
individual applications that involve 
requests for licenses as ocean freight 
forwarders and for all non-attorney 
applicants for admission to practice 
before the Commission. The certification 
will be incorporated in the FMC’s 
application form (FMC-18 Rev.) and the 
application for admission to practice 
form (FMC-12} which are currently 
under revision. 

The Federal Maritime Commission 
has determined that this proposed rule 
is not a “major rule” as defined in 
Executive Order 12291, 46 FR iZ193, 
February 27, 1981, because it will not 
result in: (1) an annual effect on the 
economy of $100 million or more; (2} a 
major increase in costs or prices for 
consumers, individuals industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effect on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Chairman of the Commission 
certifies, pursuant to section 605{b) of 


the Regulatory Flexibility Act, 5 U.S.C. 
601, et seq., that this proposed rule will 
not have a significant economic impact 
on a substantial number of small 
entities, including small businesses, 
small organizational units, and small 
governmental jurisdictions. 

The Commission has determined to 
issue this rule as a final rule, without 
prior notice or opportunity to comment. 
If an individual is banned by 21 U.S.C. 
853a from receiving Federal benefits, the 
Commission has no discretion in the 
matter. The rules adopted herein merely 
establish a practice and procedure for 
implementing the ban and are thereby 
exempt from notice and comment 
requirements pursuant to 5 U.S.C. 
553(b)(3)(A). The Commission similarly 
finds good cause for making the rules 
effective upon publication pursuant to 5 
U.S.C. 553{d)(3). 


List of Subjects 
46 CFR Part 502 


Administrative practice and 
procedure. 


46 CFR Part 510 
Freight forwarders. 


For the reasons set forth above, parts 
502 and 510 of 46 CFR are amended as 
follows: 


PART 502—RULES OF PRACTICE AND 
PROCEDURE 


1. The authority citation of part 502 is 
revised to read as follows: 


Authority: 5 U.S.C. 504, 551, 552, 553, 559; 12 
U.S.C. 1141j(a}; 18 U.S.C. 207; 26 U.S.C. 
501(c)(3); 28 U.S.C. 2112{a}; 46 U.S.C. app. 817, 
820, 821, 826, 841a, 1114(b), 1705, 1707-1711, 
1713-1716; E.O. 11222 of May 8, 1965 (30 FR 
6469); and 21 U.S.C. 853a. 


2. Section 502.27 is amended by 
redesignating current paragraph (a) as 
(a)(1) and by adding a new paragraph 
(a)(2) to read as follows. 


§ 502.27 Persons not attorneys at law. 
(a) zs 2 
(2) All applicants must complete the 
following certification: 


i (Name certify under 
penalty of perjury under the laws of the 
United States, that I have not been convicted, 
after September 1, 1989, of any Federal or 
State offense involving the distribution or 
possession of a controlled substance, or that 
if I have been so convicted, I am not 
ineligible to receive Federal benefits, either 
by court order or operation of law, pursuant 
to 21 U.S.C. 853a. 


* * * * * 
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PART 510—LICENSING OF OCEAN 
FREIGHT FORWARDERS 


1. The authority citation for part 510 is 
revised to read as follows. 


Authority: 5 U.S.C. 553, 46 U.S.C. app. 1702, 
1707, 1709, 1710, 1712, 1714, 1716, and 1718; 21 
U.S.C. 853a. 


2. Section 510.12 is amended by 
redesignating current paragraph (a) as 
(a)(1) and by adding a new paragraph 
{a)(2) to read as follows. 


§510.12 Application for license. 

(a) a & & 

(2) An individual who is applying for a 
license in his or her own name must 
complete the following certification. 

I. (Name) certify under 
penalty of perjury under the laws of the 
United States, that I have not been convicted, 
after September 1, 1989, of any Federal or 
State offense involving the distribution or 
possession of a controlled substance, or that 
if | have been so convicted, I am not 
ineligible to receive Federal benefits, either 
by court order or operation of law, pursuant 
to 21 U.S.C. 853a. 

* * * * ~ 
By the Commission. 
Joesph C. Polking, 
Secretary. 
[FR Doc. 90-24501 Filed 10-17-90; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 90-13; RM-7090] 


Radio Broadcasting Services; White 
Hall, AR 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots FM 
Channel 283A to White Hall, Arkansas, 
as that community’s first local broadcast 
service, in response to a petition for rule 
making filed by Carl Jones. See 55 FR 
4205, February 7, 1990. Although the 
petitioner did not file an expression of 
interest in pursuing the proposal, 
supporting comments were filed on 
behalf of Brantley Broadcast Associates. 
Coordinates for Channel 283A at White 
Hall are 34-15-15 and 92-01-49. With 
this action, the proceeding is terminated. 


DATES: Effective November 29, 1990; the 
window period for filing applications on 
Channel 283A at White Hall, Arkansas, 
will open on November 30, 1990, and 
close on December 31, 1990. 
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FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. Questions related to the 
window application filing process 
should be addressed to the Audio 
Services Division, FM Branch, Mass 
Media Bureau, (202) 632-0394. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-13, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting 
PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 
2. Section 73.202{b), the Table of FM 


Allotments, is amended under Arkansas, 


by adding White Hall, Channel 283A. 


Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-24616 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-474; RM-6930] 


Radio Broadcasting Services; 
Brookings, SD 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Dakota Broadcasting, Inc., 
substitutes Channel 229C1i for Channel 
229C2 at Brookings, South Dakota, and 
modifies its license for Station KGKG to 
specify operation on the higher powered 
channel. See 54 FR 47372, November 14, 
1989. Channel 229C1 can be allotted to 
Brookings in compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction of 26.8 kilometers (16.6 miles) 
west to avoid a short-spacing to Station 
KTSB, Channel 230C2, Sioux Center, 


Iowa, and to unoccupied but applied-for 
Channel 230A at Granite Falls, 
Minnesota. The coordinates for Channel 
229C1 at Brookings are North Latitude 
44-22-44 and West Longitude 97-06-54. 
With this action, this proceeding is 
terminated. 

EFFECTIVE DATE: November 29, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-474, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§73.202 [Amended] 

2. Section 73.202(b), the FM Table of 
Allotments under South Dakota, is 
amended by removing Channel 229C2 


and adding Channel 229C1 at Brookings. 


Federal Communications Commission. 
Kathleen B. Levitz, 


Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-24620 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-568; RM-7024] 


Radio Broadcasting Services; Clifton, 
™ 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Bosque Broadcasting Corp., 
substitutes Channel 277C3 for Channel 
277A at Clifton, Texas, and modifies the 
construction permit of Station 
KWOWIFY) to specify operation on the 
higher powered channel. See 54 FR 
52424, December 21, 1989. Channel 


277C3 can be allotted to Clifton in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
12.7 kilometers (7.9 miles) east to 
accommodate petitioner's desired 
transmitter site. The coordinates for 
Channel 277C3 at Clifton are North 
Latitude 31-47-30 and West Longitude 
97-26-35. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: November 29, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-568, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW, Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the FM Table of 
Allotments under Texas, is amended by 
removing Channel 277A and adding 
Channel 277C3 at Clifton. 

Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-24621 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-19; RM-7117] 


Radio Broadcasting Services; Yuma, 
AZ 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 236C for Channel 236C2 at 
Yuma, Arizona, and modifies the license 
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of UNO Broadcasting Corporation for 
Station KTTI(FM), as requested, to 
specify operation on the higher powered 
channel, thereby providing that 
community with a second wide coverage 
area FM service. See 55 FR 4631, 
February 9, 1990. Coordinates used for 
Channel 236C at Yuma are 32-40-22 and 
114-20-13. With this action, the 
proceeding is terminated. 

EFFECTIVE DATE: November 29, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-19, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


47 CFR PART 73—[ AMENDED] 


1. Authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments for Arizona, is amended by 
removing Channel 236C2 and adding 
Channel 236C at Yuma. 

Federal Communications Commission. 
Kathleen B. Levitz, 


Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-24617 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-202; RM-7134] 


Radio Broadcasting Services; Barstow, 
CA 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 


Channel 232B1 for Channel 232A at 
Barstow, California, and modifies the 
license of First American 
Communications Corp. for Station 


KDUC(FM), as requested, to specify 
operation on the higher powered 
channel, thereby providing that 
community with an expanded coverage 
area FM service. See 55 FR 15248, April 
23, 1990. Coordinates used for Channel 
232B1 at Barstow are 34-58-15 and 117- 
02-22. With this action, the proceeding 
is terminated. 

EFFECTIVE DATE: November 29, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-202, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal! business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


47 CFR PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under California, is amended 
by removing Channel 232A and adding 
Channel 232B1 at Barstow. 

Federal Communications Commission. 
Kathleen B. Levitz, 


Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-24618 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 89-569; RM-7025] 


Radio Broadcasting Services; Belie 
Chasse, Louisiana 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 


Channel 275C3 for Channel 275A at 
Belle Chasse, Louisiana, and modifies 
the construction permit for Station 
KNOK(FM) to specify operation on the 
new channel, in response to a petition 
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filed by First Belle Chasse Media Group. 
See 54 FR 52422, December 21, 1989. The 
coordinates for Channel 275C3 are 29- 
52-06 and 89-53-38. 

EFFECTIVE DATE: November 29, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Andrew J. Rhodes, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-569, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transacription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


47 CFR PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Louisiana, is amended 
by removing Channel 275A and adding 
Channel 275C3 at Belle Chasse. 

Federal Communications Commission. 
Kathleen B. Levitz, 


Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-24619 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


48 CFR Parts 306, 316, 332, 333, and 
352 


Acquisition Regulation; Miscellaneous 
Amendments 


AGENCY: Department of Health and 
Human Services (HHS). , 


ACTION: Final rule. 


SUMMARY: The Department of Health 
and Human Services is amending its 
acquisition regulation (HHSAR), title 48, 
Code of Federal Regulations, chapter 3, 
to make several administrative changes. 


EFFECTIVE DATE: October 18, 1990. 
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FOR FURTHER INFORMATION CONTACT: 

Ed Lanham, Procurement Analyst, 
Division of Acquisition Policy, telephone 
(202) 245-8890. 

SUPPLEMENTARY INFORMATION: The 
Department is amending its acquisition 
regulation to make several nomenclature 
designations in parts 306, 332, and 333. 

The major changes being effected are 
encompassed in part 352. Subpart 352.3, 
Provision and Clause Matrices, is being 
removed because it is no longer 
considered useful by the majority of the 
Department's contracting activities, due, 
in part, to the revised and updated 
Federal Acquisition Regulation matrices, 
and the increase in the use of automated 
contract preparation systems. Subpart 
352.2, Texts of Provisions and Clauses, 
is being amended by removing two 
contract clauses, and by adding a 
contract clause to provide pertinent 
information formerly contained in one of 
the removed clauses. A brief instruction 
is being added to part 316 that describes 
the information contained in the second 
clause being removed. 

The Department of Health and Human 
Sevices adheres to the policy that the 
public, or certain elements comprising it, 
should have the opportunity to provide 
comments on regulations which may 
have an impact on them. The 
Department had determined, however, 
that this rule contains no amendments 
that would have a significant cost or 
administrative impact on contractors or 
offerors, or a significant effect beyond 
the internal operating procedures of the 
Department. As a result, the Department 
is not requesting comments on these 
acquisition regulations, and is 
publishing them as a final rule. 

In regard to the foregoing paragraph, 
we note that the contract clause being 
prescribed notifies certain types of 
organizations as to how bid and 
proposal costs and independent 
research and development costs are to 
be treated by the Department. However, 
this is not new policy that is being 
established. The treatment of these two 
areas has been described in the 
“Allowable Cost and Payment” clause 
(352.216-7) which is being removed. 
Since the corresponding Federal 
Acquisition Regulation (FAR) clause at 
section 52.216-7 is to be used in its 
place, the Department is establishing the 
new clause to continue to describe its 
policy in regard to the treatment of bid 
and proposal costs and independent 
research and development costs. The 
FAR “Allowable Cost and Payment” 
clause does not address these costs. 

The Department of Health and Human 
Services certifies this document will not 
have a significant economic effect on a 


substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); therefore, no 
regulatory flexibility statement has been 
prepared. Furthermore, this document 
does not contain information collection 
requirements needing approval by the 
Office of Management and Budget under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et. seq.). 

The provisions of this regulation are 
issued under 5 U.S.C. 301; 40 U.S.C. 
486(c). 


List of Subjects in 48 CFR Parts 306, 316, 
332, 333, and 352 


Government procurement. 


Accordingly, the Department of 
Health and Human Services amends 48 
CFR chapter 3 as set forth below. 


Dated: October 5, 1990. 
James F. Trickett, 
Deputy Assistant Secretary for Management 
and Acquisition. 

As indicated in the preamble, chapter 
3 of title 48 Code of Federal Regulations 
is amended as shown. 

1. The authority citation for parts 306, 
316, 332, 333, and 352 continues to read 
as follows: 


Authority: 5 U.S.C. 301; 40 U.S.C. 486{c). 


PART 306—[ AMENDED] 


306.501 [Amended] 


2. Section 306.501 is amended by 
adding “AHCPR—Executive Officer, 
Agency for Health Care Policy and 
Research” after the designation 
“ADAMHA"” and before the designation 
“CDC.” 


PART 316—[AMENDED] 


Subpart 316.3 [Amended] 


3. Subpart 316.3 is amended by adding 
section 316.307 as follows: 


316.307 Contract clauses. 


(a) If the contract is with a hospital 
(profit or nonprofit), modify the 
“Allowable Cost and Payment” clause 
at FAR 52.216-7 by deleting from 
paragraph (a) the words “subpart 31.2 of 
the Federal Acquisition Regulation 
(FAR)" and substituting “45 CFR part 74 
appendix E.” 3 

(j) The contracting officer shall insert 
the clause at 352.216-72, Additional Cost 
Principles, in solicitations and resultant 
cost-reimbursement contracts with 
nonprofit organizations, as identified in 
OMB Circular A-122. 
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PART 332—[ AMENDED] 


332.402 [Amended] 


4. Paragraph (e) of section 332.402 is 
amended by removing the wording 
following “respective”, including the last 
sentence, and adding the term “principal 
official responsible for acquisition 
(PORA).” 


332.406 [Amended] 


5. Paragraph (c){2) of section 332.406 is 
amended by removing, in the first 
sentence, the phrase “appropriate 
official indicated in 306.501" and adding 
the acronym “PORA.” 


332.407 [Amended] 


6. Paragraph (d) of section 332.407 is 
amended by removing in the first 
sentence, the phrase “officials 
referenced in 332.402(e) are” and adding 
the phrase “PORA is.” 


332.409-1 [Amended] 

7. Section 332.409-1 is amended by 
removing the phrase “approving official 
cited in 332.402{e)” and adding the 
acronym “PORA”, and by removing the 
word “letter” and adding the word 
“memorandum.” 


332.501-2 [Amended] 

8. Paragraph (a)(3) of section 332.501-2 
is amended by removing the words 
“official referenced in 332.402(e).” and 
adding the term “principal official 
responsible for acquisition (PORA).” 


PART 333—[ AMENDED] 
333.104 [Amended] 


9. Paragraph (b)(1) of section 333.104 
is amended by removing “head of the 
contracting activity,” and adding 
“principal official responsible for 
:2quisition (PORA),”. Paragraph (c)(2) is 
amended U3 removing “head of the 
contracting activi.7’.” and adding the 


a 


acronym “PORA,”. 


PART 352—[ AMENDED] 


352.216-7 [Removed] 

10. Section 352.216-7 is removed. 
352.216-71 [Removed] 

11. Section 352.216-71 is removed. 
352.216-72 [Added] 

12. Section 352.216-72 is added to read 
as follows: 
352.216-72 Additional cost principles. 


As prescribed in 316.307(j), insert the 
following clause in all solicitations and 
resultant cost-reimbursement contracts 
with nonprofit organizations, as 
identified in OMB Circular A-122. 
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Additional Cost Principles (Oct 90) - 


(a) Bid and proposal costs. (1) Bid and 
proposal costs are the immediate costs of 
preparing bids, proposals, and applications 
for potential Federal and non-Federal 
contracts, grants, and agreements, including 
the development of scientific, cost, and other 
data needed to support the bids, proposals, 
and applications. 

(2) Bid and proposal costs of the current 
accounting period are allowable as indirect 
costs. 

(3) Bid and proposal costs of past 
accounting periods are unallowable in the 
current period. However, if the organization's 
established practice is to treat these costs by 
some other method, they may be accepted if 
they are found to be reasonable and 
equitable. 

(4) Bid and proposal costs do not include 
independent research and development costs 
covered by the following paragraph, or 
preaward costs covered by paragraph 33 of 
Attachment B to OMB Circular A-122. 

(b) Independent research and development 
costs. (1) Independent research and 
development is research and development 
conducted by an organization which is not 
sponsored by Federal or non-Federal 
contracts, grants, or other agreements. 

(2) Independent research and development 
shall be allocated its proportionate share of 
indirect costs on the same basis as the 
allocation of indirect costs to sponsored 
research and development. 

(3) The costs of independent research and 
development, including its proportionate 
share of indirect costs, are unallowable. 


(End of clause) 


352.3 [Removed] 


13. Subpart 352.3 is removed in its 
entirety. 


[FR Doc. 90-24393 Filed 10-17-90; 8:45 am] 
BILLING CODE 4150-04-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1048 
{Ex Parte No. MC-37 (Sub-No. 40)] 


Commercial Zones and Terminal Areas 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Final rule; technical 
amendments. 


SUMMARY: By an advance notice of 
proposed rulemaking (ANPR) (52 FR 
15357, April 28, 1987) this proceeding 
was instituted to reexamine the 
Commission’s commercial zone and 
terminal area regulations. By notice of 
proposed rulemaking (NPR) (53 FR 155, 
January 5, 1988), the Commission 
proposed to expand commercial zones 
(49 CFR part 1048) and terminal areas of 
motor carriers and freight forwarders of 
household goods (49 CFR part 1049) by 


revising the population-mileage formula 
(49 CFR 1048.101). Due to the passage of 
time, however, the statistical data 
contained in the record is obsolete. Until 
the results of the 1990 Census are 
available, the Commission will defer 
any further consideration of modifying 
the size of commercial zones and 
terminal areas. This rule eliminates 
surplusage and unnecessary sections of 
the existing rule, and updates a 
statutory citation. 

EFFECTIVE DATE: November 17, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Samuel Taylor or Richard B. Felder, 
(202) 275-7181, (202) 275-7691. [TDD for 
hearing impaired: (202) 275-1721]. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision in Ex Parte 
No. MC-37 (Sub-No. 40). To obtain a 
copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357 /4359. [Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.] 


List of Subjects in 49 CFR Part 1048 


Commercial zones, Motor carriers. 

For the reasons set forth in the 
preamble, title 49, chapter X; part 1048 
of the Code of Federal Regulations is 
amended as follows: 


PART 1048—COMMERCIAL ZONES 


1. The authority citation for part 1048 
continues to read as follows: 


Authority: 49 U.S.C. 10321 and 10526 and 5 
U.S.C. 553. 


§ 1048.13 and 1048.15 [Removed] 


§ 1048.14 [Redesignated as § 1048.13] 


§§ 1048.16 through 1048.21 [Redesignated 
as §§ 1048.14 through 1048.19] 


2. In part 1048, §§ 1048.13 and 1048.15 
are removed and §§ 1048.14 is 
redesignated as §§ 1048.13 and 
§§ 1048.16 through 1048.21 are 
redesignated as §§ 1048.14 through 
1048.19. In newly redesignated 
§§ 1048.15 the cite to 49 U.S.C. 10526(b) 
is revised to read: 49 U.S.C. 10526 (b)(1). 


Decided: October 5, 1990. 

By the Commission, Chairman Philbin, Vice 
Chairman Phillips, Commissioners Simmons, 
Lamboley, and Emmett. Commissioner 
Lamboley did not participate in the 
disposition of this proceeding. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-24606 Filed 10-17-90; 8:45 am] 
BILLING CODE 7035-01-M 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 675 
{Docket No. 91046-0006] 


Groundfish of the Bering Sea and 
Aleutian Islands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of prohibition of 
retention of groundfish. 


SUMMARY: The Director, Alaska Region, 
NMFS (Regional Director), is prohibiting 
further retention of pollock by vessels 
fishing in the Bering Sea subarea and is 
requiring that pollock be treated.in the 
same manner as prohibited species from 
12 noon, Alaska local time, October 13, 
1990, through December 31, 1990. This 
action is necessary to prevent the total 
allowable catch (TAC) for pollock in the 
Bering Sea subarea from being exceeded 
before the end of the year. The intent of 
this action is to ensure optimum use of 
groundfish while conserving pollock 
stocks. 


EFFECTIVE DATES: 12 noon, Alaska local 
time (a.1.t.), October 13, 1990, through 
midnight, a.].t. December 31, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Patsy A. Bearden, Resource 
Management Specialist, NMFS, 907-586- 
7229. 

SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for Bering 
Sea/Aleutian Islands Groundfish (FMP) 
governs the groundfish fishery in the 
Exclusive Economic Zone within the 
Bering Sea and Aleutian Islands (BSAI) 
management area under the Magnuson 
Fishery Conservation and Management 
Act. The FMP was developed by the 
North Pacific Fishery Management 
Council and is implemented by 
regulations codified at 50 CFR 611.93 
and 50 CFR part 675. 

Section 675.20(a)(1) of the 
implementing regulations establishes an 
optimum yield (OY) range of 1.4 to 2.0 
million metric tons (mt) for all 
groundfish species in the BSAI 
management area. TACs for target 
species and the “other species” category 
are specified annually within the OY 
range and apportioned by subarea under 
§ 675.20(a)(2)(i). 

The initial 1990 TAC specified for 
pollock in the Bering Sea subarea was 
1,088,000 mt, all of which was 
apportioned to domestic annual 
processing (DAP) (55 FR 1434; January 
16, 1990). At the same time, an initial 
apportionment of 22,451 mt from the 
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reserve was made to joint venture 
processing (JVP) under authority of 

§ 675.20(b)(1)(i) as an amount of pollock 
deemed likely to be harvested 
incidentally during JVP directed fishing 
for yellowfin sole and other flatfish. 
These actions brought the combined 
pollock TAC in the Bering Sea subarea 
for DAH to 1,110,451 mt. On June 24, 
1990, an additional 300 mt from the 
reserve was appropriated to JVP pollock 
(55 FR 26208, June 27, 1990); bringing the 
combined DAH pollock TAC in the 
Bering Sea subarea to 1,110,751 mt. On 
August 31, 1990, an additional 200,000 mt 
of pollock was apportioned from the 
reserve to DAP pollock (55 FR 36652; 
September 6, 1990), resulting in a revised 
DAP pollock TAC of 1,288,000 mt and a 
revised DAH pollock TAC of 1,310,751 
mt. On July 1, 1990 (55 FR 27823; July 6, 
1990), the JVP flatfish fishery was closed 
due to its attainment of prohibited 
species catch for Pacific halibut, leaving 
354 mt of pollock unharvested. The 354 
mt of pollock unused by JVP fishing 


operations will be used by DAP, 
resulting in current TAC for DAP 
pollock management of 1,288,354 mt and 
no net change to DAH pollock TAC. 

Under § 675.20(a)(9), when the 
Regional Director determines that the 
TAC of any target species or the “other 
species” category has been achieved 
prior to the end of a fishing year, the 
Secretary of Commerce will publish a 
notice in the Federal Register requiring 
that species or the “other species” be 
treated in the same manner as 
prohibited species, as described in 
§ 675.20(c), for the remainder of the 
fishing year. 

The Regional Director has determined 
that the TAC for pollock will be reached 
on October 13, 1990. Therefore, he is 
issuing this notice under authority of 
§ 675.20(a)(9) and is prohibiting 
retention of pollock by vessels in the 
Bering Sea subarea and is requiring that 
pollock be treated in the same manner 
as prohibited species under $675.20(c) 
from noon, a.l.t., October 13, 1990, 
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through midnight, a.1.t., December 31, 
1990. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA, finds for good cause 
that it is impractical and contrary to the 
public interest to provide prior notice 
and comment or to delay the effective 
date of this notice. This action is taken 
under § 675.20({a)(9) and § 675.20({c) and 
is in compliance with Executive Order 
12291. 


List of Subjects in 50 CFR Part 675 


Fish, Fisheries, Reordkeeping and 
reporting requirements. 
Authority: 16 U.S.C. 1801, et seq. 
Dated: October 12, 1990. 
Richard H. Schaefer, 


Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc. 90-24532 Filed 10-15-90; 8:45 am] 
BILLING CODE 3510-22-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of. the final 
rules. 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 


7 CFR Part 910 
[FV-90-173PR] 


Lemons Grown in California and 
Arizona; Proposed Weekly Levels of 
Volume Regulation for the 1990-91 
Season 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


summary: This proposed rule invites 
comments on the need for regulation of 
the quantity of fresh Califonia-Arizona 
lemons that may be shipped to domestic 
markets, the shipping schedule, and the 
application of volume regulation for the 
1990-91 lemon season. Consistent with 
program objectives, such action may be 
needed in order to establish and 
maintain orderly marketing conditions 
throughout the 1990-91 fiscal year. This 
proposal is based on a marketing policy 
which was unanimously adopted by the 
Lemon Administrative Committee 
(Committee) on June 19, 19990, and later 
amended on August 14, 1990. The 
Committee is responsible for the local 
administration of the marketing order 
covering lemons grown in California and 
Arizona. 


DATES: Comments must be received by 
November 19, 1990. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposed rule. 
Comments must be sent in triplicate to 
the Docket Clerk, Room 2525-S, F&V, 
AMS, USDA, P.O. Box. 96456, 
Washington, DC 20090-6456. Such 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours. 


FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 


F&V, AMS, USDA, Room 2524-S, P.O. 
Box 96456, Washington, DC 20090-6456; 
telephone: (202) 475-3861. 


SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Order No. 910 {7 CFR part 91), as 
amended, regulating the handling of 
lemons grown in California and Arizona, 
hereinafter referred to as the “order.” 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1973, as amended, (7 U.S.C. 601-674}, 
hereinafter referred to as the “Act.” 

This proposed rule has been reviewed 
by the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 


There are approximately 70 handlers 
of California-Arizona lemons who are 
subject to regulation under the 
marketing order and approximately 
2,000 producers in the regulated area. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual receipts of less than 
$500,00, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of producers and handlers of 
California-Arizona lemons may be 
classified as small entities. 


The declaration of policy in the Act 
includes a provision concerning the 
establishment and maintenance of such 
orderly marketing conditions as will 
provide, in the interest of producers and 
consumers, an orderly flow of the supply 
of an agricultural commodity throughout 
its normal marketing season in order to 
avoid unreasonable fluctuations in 
supplies and prices. Limiting the 
quantity of lemons that each handler 
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may handle on a weekly basis may 
contribute to these objectives. 

The Committee may recommend to 
the Secretary the utilization of volume 
regulation under the order. The major 
reason for the use of volume regulations 
is to establish and maintain orderly 
marketing conditions for lemons. Such 
regulation can at the same time benefit 
consumers by maintaining adequate 
supplies of lemons in the marketplace. 
Thus, volume regulation can be a 
valuable tool in achieving the goal of 
market stabilization for California- 
Arizona lemons. 

Prior to evaluating the appropriate 
level of volume regulation to recommend 
for a particular week, the Committee 
considers the following factors: {1} The 
quantity of lemons in storage; (2} the 
available amount of lemons for 
shipment to the principal markets; (3) 
the trend in consumer income; (4) 
present and predicted weather 
conditions; (5) present and prospective 
prices of lemons; and (6) other relevant 
factors. 

The order also provides a variety of 
provisions designed to provide handlers 
with marketing flexibility within an 
established volume regulation week. 
When volume regulation is established 
for a given week, the Committee, 
calculates the quantity of lemons’ 
(allotment) which may be handled by 
each handler. Certain provisions of the 
order allow handlers to ship lemons in 
excess of their allotments, within 
specified limits, in response to 
marketing opportunities. Handlers who 
want to ship more than their allotment 
are permitted to overship that amount 
by one car (one car equals 1,000 cartons 
at 38 pounds net weight each) or by 20 
percent of their allotment level, 
whichever is greater. A handler may 
overship in a given week, but the 
overshipment must be offset against the 
following week’s allotment. Handlers 
may also ship less than their allotment 
during a given week which would give 
them the opportunity to ship more than 
their allotment during the following 
week. Handlers may also request 
upward adjustments and/or on-tree 
certification to increase their average 
weekly picks. This allows them to 
receive and ship a larger amount of 
lemons during a particular week or 
weeks. The order also provides off- 
bloom allotment which allows handlers 
to handle off-bloom lemons and receive 
allotment for such lemons prior to the 
picking of their normal lemon crop. 
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Further, handlers may borrow allotment 
from other handlers who choose to ship 
less than their allotment or who cannot 
fully utilize their allotment. These 
provisions allow handler flexibility. 

In addition, lemons which are handled 
or disposed of in the following outlets 
are exempt from volume regulation: (a) 
Charitable institutions or relief 
organizations for distribution by such 
agencies; (b) processing into by- 
products, including juice; (c) export 
markets; (d) gift packages; and (e) 
livestock feed. The marketing and 
distribution of limited amounts of 
organic lemons is also exempt from 
volume regulation, and the Committee 
may exempt from volume and size 
regulations any grower, other than one 
whose principal occupation is food 
distribution, who sells directly to 
consumers. 

Pursuant to § 910.50 of the order, the 
Committee is required to submit a 
marketing policy to the Secretary prior 
to August 15 recommending volume 
regulations for the current season. The 
order authorizes volume and size 
regulations applicable to fresh 
shipments of California-Arizona lemons 
to. markets in the United States and to 
Canada. 

The Committee adopted its marketing 
policy for the 1990-91 fiscal year at its 
June 19, 1990, meeting in Los Angeles, 
California. Other meetings to develop, 
discuss and review the Committee’s 
marketing policy were held on May 22, 
May 30, June 5, and June 12 in Los 
Angeles, California. Furthermore, the 


Committee revised the marketing policy - 


at its August 14 meeting in Los Angeles, 
California. In addition to Committee 
members, industry members were 
present at these meetings. 

Preliminary estimates indicate the 
California-Arizona lemon crop at 42,140 
cars for the 1990-91 fiscal year 
compared to the 37,881 cars produced 
last year. The 1990-91 crop estimate of 
42,140. cars was recently revised at the 
Committee’s October 2. meeting in Los 
Angeles, California. The Committee 
estimates District 1, central California, 
1990-91 production at 6,600 cars 
compared to the 4,158 cars produced in 
1989-90. In District 2, southern 
California, the crop is expected to be 
24,700 cars compared to the 24,292 cars 
produced last year. In District 3, the 
California desert and Arizona, the 
Committee estimates a production of 
10,840 cars compared to the 9,436 cars 
produced last year. 

Based on the most recent data 
available, the preliminary 1989-90 
season average on-tree price for fresh 
California-Arizona lemons is $8.53 per 
carton. This is 114 percent of the 1989-90 


season average parity equivalent price, 
which is $7.47 per carton. The estimate 
for the 1990-91 season average on-tree 
price for California-Arizona fresh 
lemons is $9.54 per carton. This is 116 
percent of the estimated 1990-91 season 
parity equivalent price, which is $8.20 
per carton. 

Currently, there is a size regulation in 
effect for lemons grown in California 
and Arizona which limits the handling 
of domestic fresh lemons to size 235’s 
(1.82 inches in diameter) and larger in all 
districts. Size composition of fresh 
shipments of lemons normally peak in 
the mid-sizes, 140’s and 165's, with 80 
percent to 85 percent of the lemon crop 
averaging 165’s (2.13 inches in diameter) 
and larger. The Committee projects that 
size composition for the 1990-91 fiscal 
year will follow the same pattern. 

California-Arizona lemons are 
typically shipped and disposed of in 
three major distribution channels— 
domestic fresh, export fresh, and by- 
products. The fresh outlets are the most 
profitable, and the best quality fruit 
usually goes to these markets. The by- 
products channel (mostly frozen, 
concentrated lemon juice) is a low-value 
salvage outlet for the remaining fruit. 

In terms of total crop utilization, the 
Committee estimates as of October 2 
that approximately 17,900 cars of the 
1990-91 crop (42.5 percent) will be .- 
utilized in fresh domestic markets 
compared with 16,600 cars (44 percent) 
in 1989-90; fresh exports are projected at 
8,500 cars (20.1 percent of the total 1990- 
91 crop) compared to 7,678 cars (22 
percent) in 1989-90; and 15,740 cars (37.4 
percent of the 1990-91 lemon crop) will 
be utilized in by-product channels and 
other forms of processing compared 
with 12,770 cars (34 percent) in 1989-90. 

Expressed in terms of percentages, 
California-Arizona lemons shipped to 
fresh domestic markets in 1990-91 could 
increase by 7 percent from 1989-90 
estimates; export shipments could 
increase by 10 percent from 1989-90 
estimates; and utilization in by-product 
channels and other forms of processing 
in 1990-91 may increase by 18 percent 
from 1989-90. 

It is the Department's view, based on 
the Committee's deliberations and the 
marketing policy, that the Committee is 
likely to recommend the implementation 
of volume regulation for all or a portion 
of the 1990-91 fiscal year. Committee 
recommendations for volume regulation 
are in response to several.prospective 
problems that can potentially change 
crop and market conditions. These 
problems include inadequate water 
supplies which poses a threat to the 
quantity and quality of California- 
Arizona lemon supplies, the spread of 


42201 


the Mediterranean fruit fly in southern 
California and the Mexican fruit fly in 
southern California. In addition to these 
prospective problems, growers and 
handlers may encounter the normal 
problems associated with the 
production, frost protection, storage 
prevention of sour rot or other decay 
organisms, packaging, and marketing of 
California-Arizona lemons. 

Furthermore, Committee 
recommendations for volume 
regulations during the 1990-91 fiscal 
year may vary from the estimated 
shipping projections. Factors that may 
stimulate increased fresh lemon 
consumption and necessitate a 
Committee recommendation for volume 
regulation in excess of the shipping 
schedule include: (1) Significant changes 
in weather patterns in major consuming 
areas; (2) a regional or national concern 
for health; or (3) promotional efforts by 
industry marketing organizations. 
Factors that could adversely affect 
lemon demand in the marketplace and 
necessitate a recommendation for 
volume regulation at a lower level than 
indicated by the shipping schedule 
include: (1) Significant changes in 
weather conditions; (2) the size 
composition of existing supplies; (3) the 
condition of the fruit; (4) transportation 
problems, or (5) extreme supply 
fluctuations created by competitive 
imports. 

Based on the information available to 
it, the Committee recommended to the 
Secretary a proposed weekly schedule 
of the quantities of California-Arizona 
lemons that can be shipped from the 
week ending on December 22, 1990, to 
the week ending on August 3, 1991, if 
volume regulation is recommended, 
approved and implemented during such 
period. The recommended shipping 
schedule is based on the initial crop 
estimate and covers the entire fiscal 
year. Due to the anticipated normal 
distribution of lemon sizes and crop 
conditions, the Committee estimates 
that fresh domestic shipments this 
season will be-17,900 cars. This figure 
may be adjusted to reflect revised crop 
estimates throughout the season. This 
proposed rule reflects the shipping 
schedule beginning with the week 
ending on December 22, 1990. Any rule 
that is adopted would not be expected 
to be finalized until December. The 
shipping schedule is proposed to be 
specified in a new § 910.1048 of the rules 
and regulations. 

The Department requests that 
comments be submitted on the need for 
volume regulation during the 1990-91 
fiscal year, the proposed shipping 
schedule, and the onset and duration of 





volume regulation. Commenters 
proposing alternative levels of 
shipments and beginning and ending 
dates for regulation, including no 
regulation, for the 1990-91 season should 
provide as much information as possible 
in support of their suggested 
alternatives. 

The Department will analyze 
comments received in response to this 
proposed rule and, if warranted, issue a 

‘final rule which would include an 
analysis of the comments received. 
Throughout the season, the Committee 
meets on a weekly basis to consider 
current and prospective marketing 
conditions. If this rule is adopted and 
regulation is implemented during the 
1990-91 fiscal year, the Committee 
would be expected to recommend, es 
necessary, amendments to the allotment 
levels of the upcoming week and to 
provide adequate justification for levels 
of regulation different from the 
established shipping schedule. If 
warranted, the Department would issue 
a rule amending the established 
schedule. 

This proposed rule is based on 
information currently available. As more 
information became available, the 
Committee may find it necessary to 
recommend to the Secretary to revise 
the shipping schedule proposed herein. 
The Committee recommended and 
amended the marketing policy at its 
August 14 meetiing in Los Angeles, 
California. The Department will 
consider the Committee’s 
recommendations and take whatever 
action is appropriate under the order to 
achieve the order's purposes and 
objectives. 

Based on the above information, the 
Administrator of the AMS has 
determined that issuance of this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 


List of Subjects in 7 CFR Part $10 
Lemons, Marketing agreements, and 
Reporting and recordkeeping 
requirements. 
For the reasons set forth in the 


preamble, 7 CFR part 910 is proposed to 
be amended as follows: 


PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 


1. The authority citation for 7 CFR 
part 910 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. A new § 910.1048 would be added 
to read as follows: 


§ 910.1048 Lemon regulation. 

The shipping schedule below 
establishes the quantities of lemons 
grown in California and Arizona which 
may be handled during the specific 
weeks as follows: 


eSSSoBRawo~RStaVBsaSBs onBVsonSsraBTV~ 


Dated: October 12, 1990. 
Robert C. Keeney, 
Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 90-24602 Filed 10-17-90; 8:45 am] 
BILLING CODE 3410-02-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1500 


Infant Cushions and Pillows Filled With 
Foam Plastic Beads or Other Granular 
Material; Request for Comments and 
Information 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: Based on information 
currently available to the Commission, 
the Commission has reason to believe 
that unreasonable risks of injury and 
death may be associated with certain 
infant cushions. Existing Commission 
regulations do not specifically address 
the risks of injury and death posed by 
this product. This advance notice of 


Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Proposed Rules 


proposed rulemaking (“ANPR”) initiates 
a rulemaking proceeding under the 
authority of the Federal Hazardous 
Substances Act (“FHSA”}. One result of 
the proceeding could be the 
promulgation of a rule banning these 
infant cushions. 

The Commission solicits written 
comments from interested persons 
concerning the risks of injury and death, 
and the regulatory alternatives 
discussed in this notice, as well as other 
possible means to address these risks. 
The Commission invites any interested 
persons to submit an existing standard 
or a statement of intent to modify or 
develop a voluntary standard to address 
the risks of injury described in this 
notice. 


DATES: Written comments and 
submissions in response to this notice 
must be received by the Commission by 
November 19, 1990. 


ADDRESSES: Comments should be 
mailed, preferably in five (5) copies, to 
the Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, DC 20207, or delivered to 
the Office of the Secretary, Consumer 
Product Safety Commission, Room 538, 
5401 Westbard Avenue, Bethesda, 
Maryland; telephone (301) 492-6880. 


FOR FURTHER INFORMATION CONTACT: 
Catherine E. Kelsey, Office of Program 
Management and Budget, Consumer 
Product Safety Commission, 
Washington, DC 20207; telephone (301) 
492-6554. 


SUPPLEMENTARY INFORMATION: 
A. Background 


During the winter of 1989-1990, staff 
in the Commission’s Directorate for 
Compliance and Administrative 
Litigation (“Compliance”) became 
aware of a significant number of infant 
deaths that appeared to be connected 
with the use of infant cushions or 
pillows filled with foam plastic beads or 
other granular material (hereinafter 
referred to as “infant cushions”). As of 
August 1, 1990, the Commission has 
identified a total of thirty-two incidents 
(thirty deaths, one injury and one non- 
injury incident) involving the product. 
Because of the possibility of unreported 
incidents, the actual number of deaths 
connected with these infant cushions 
may be higher. 

These infant cushions (also known, 
among other names, as “baby bean bag 
pillows,” “bean bag cushions,” and the 
like) may vary in size, fabric, and other 
aspects of construction, but they do 
have certain elements in common. 
Generally, the cushions are constructed 
of a flexible fabric cover that encloses a 
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loose granular material such as 
polystyrene foam beads or pellets. The 
cushions are capable of being flattened 
so a child can lie prone on the cushions, 
and are capable of conforming to the 
body or face of an infant. They are 
intended or promoted for use by 
children under one year of age. Although 
the size of the cushions varies, they 
have generally measured approximately 
23 to 24 inches long, 11 to 18 inches 
wide, and 4 to 5 inches thick. (See 
Reference No. 1.) 

The size of the cushions and the 
contents of the promotional materials 
suggest the cushions would be used 
most often by children under 6 months 
of age. Nearly all reported incidents 
occurred with infants under 4 months 
old. The staff of the Commission's 
Directorate for Health Sciences believes 
that it is likely that the infant cushions 
either contributed to, or were the 
significant factor in, many of these 
infant deaths. (See Reference No. 8.) 
Further discussion of incident scenarios 
is set forth in the section entitled “Risk 
of Injury.” 

The Commission learned of the 
increasing number of incidents 
apparently connected with this product. 
At the staff's request, product 
manufacturers agreed to recall the infant 
cushions on the market. In March 1990, 
the Commission issued a warning to the 
public that infant cushions posed a 
potential suffocation hazard to infants. 
On April 19, 1990, the Chairman of the 
Commission announced that six 
manufacturers had agreed to recall their 
products and to cease future production 
of the cushions. On April 30, 1990, the 
Commission identified five additional 
manufacturers who had agreed to recall 
their products and to cease production. 
The Commission also identified one 
manufacturer that had previously gone 
out of business. Finally, in July 1990, the 
Commission identified an additional 
manufacturer, not previously known, 
that also agreed to recall its product and 
cease production. (See Reference No. 6.) 

Although the Commission’s actions 
have informed many consumers of the 
risks associated with this product, and 
have resulted in the removal of these 
cushions from the market, the 
Commission is concerned that future 
production of the same or similar 
products will occur. In fact, the 
Commission staff has already received 
an inquiry concerning future marketing 
of the product. Moreover, the infant 
cushions have a simple design and are 
easy to manufacture. Thus, the 
Commission is considering a rulemaking 
procedure that could ban infant 
cushions in order to keep them 
permanently out of commerce. 


B. Statutory Authority 


This proceeding is conducted under 
provisions of the FHSA, 15 U.S.C. 1261 
et seq. Section 2(f}{1){D) of the FHSA 
defines the term “hazardous substance” 
to include any toy or other article 
intended for use by children which the 
Commission determines, by regulation, 
presents an electrical, mechanical, or 
thermal hazard. 15 U.S.C. 1261(f}{1}(D}. 
An article may present a mechanical 
hazard if, ‘in normal use or when 
subjected to reasonably forseeable 
damage or abuse, its design or 
manufacture presents an unreasonable 
risk of personal injury or illness (1} from 
fracture, fragmentation, or disassembly 
of the article, (2) from propulsion of the 
article (or any part of accessary thereof), 
(3) from points or other protrusions, 
surfaces, edges, openings, or closures, 
(4) from moving parts, (5) from lack or 
insufficiency of controls to reduce or 
stop motion, (6) as a result of self- 
adhering characteristics of the article, 
(7) because the article (or any part or 
accessory thereof) may be aspirated or 
ingested, (8) because of instability, or (9) 
because of any other aspect of the 
article’s design or manufacture.” 15 
U.S.C. 1261(s). 

Under section 2(q}(1}{A) of the FHSA, 
a toy, or other article intended for use 
by children which is or contains a 
hazardous substance susceptible to 
access by a child is a “banned 
hazardous substance.” 15 U.S.C. 
1261(q)(1)(A). 

A proceeding to promulgate a 
regulation determining that a toy or 
other children’s article presents an 
electrical, mechanical, or thermal 
hazard is governed by the requirements 
set forth in section 3(f} through 3{i) of 
the FHSA. 15 U.S.C. 1262 (e)(1}+{i). First, 
the Commission must issue an advance 
notice of proposed rulemaking (“ANPR”) 
as provided in section 3(f). 15 U.S.C, 
1262(f). If the Commission decides to 
continue the rulemaking proceeding 
after considering responses to the 
ANPR, the Commission must publish the 
text of the proposed rule along with a 
preliminary regulatory analysis in 
accordance with section 3{h) of the 
FHSA. 15 U.S.C. 1262(h). If the 
Commission then wishes to issue a final 
Tule, it must publish the text of the final 
rule and a final regulatory analysis that 
includes the elements stated in section 
3(i)(1) of the FHSA. 15 U.S.C. 1262{i)(1). 
Before the Comission may issue 2 final 
regulation it must make findings 
concerning voluntary standards, the 
relationship of the costs and benefits of 
the rule, and the burden imposed by the 
regulation. 15 U.S.C. 1262{i)(2). 

Thus, once the Commission declares 
that a toy or other children’s article 
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presents an electrical, mechanical, or 
thermal hazard, that product is 
considered banned. For example, under 
existing Commission regulations, toys or 
other articles intended for children 
under three years of age, that present a 
choking, aspiration, or ingestion hazard 
due to small parts are banned hazardous 
substances. 16 CFR 1500.18{a}f9). 


C. The Product’s Characteristics and 
Uses 


The Commission has identified twelve 
firms that have manufactured infant 
cushions. These firms have 
manufactured approximately one million 
cushions, mostly since 1987. The 
cushions vary in size and other features, 
but generally measure approximately 23 
to 24 inches long, 11 to 18 inches wide, 
and 4 to 5 inches thick. The thickness 
changes with use of the cushion because 
the cushion is easily depressed as the 
filling materials shift. (See Reference 
Nos. 1 and 3.) 

The Commission believes that the 
essential features of the cushions are as 
follows: the cushions (1) have a flexible 
fabric ! covering; (2) are loosely filled 
with a granular material such as, but not 
limited to, polystyrene beads or pellets; 
(3) are easily flattened so that a child 
can lie prone on the cushion; (4) are 
capable of conforming to the body or 
face of an infant; and (5) are intended or 
promoted for use by children under one 
year of age. Based on current 
information, the staff believes that these 
five elements form the basis for a 
definition of the product. (See Reference 
No. 1.) Some cushions have had 
additional features such as a cardboard 
stabilizer board, and waist and crotch 
restraining straps. These optional 
features are not essential to a definition 
of the product. The Commission seeks 
comments concerning the characteristics 
essential to a definition of the product. 

The promotional literature 
accompanying many infant cushions 
contain pictures and descriptions that 
suggest uses and product 
characteristics. Common themes 
include: (1) use for infants as well as 
older children (some cushions have age 
recommendations, all of which include 
young babies); (2) use by small children, 
often infants, when sleeping or napping 
in a crib or carriage; (3) use of the 
cushion by small children and infants as 
a prop in a shopping cart, stroller, or lap, 
or while feeding; (4) use by infants 
placed in a variety of positions—face up 
on the cushion, face down on the 

1 The Commission is considering defining “fabric” 
in the definition of infant cushion with the definition 
of that term in section 2(f} of the Flammable Fabrics 


’ Act: “any material * * * woven, knitted, felted, or 


otherwise produced from or in combination with any 
natural or synthetic fiber, film, or substitute therefor 
* * *” 15 U.S.C. 1191(f). 
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cushion, entirely on the cushion, and 
head and torso on the cushion. (See 
Reference No. 5.) 

Some cushions have displayed labels 
with safety messages. For instance, one 
such label stated: “WARNING—THIS 
QUALITY PRODUCT WAS DESIGNED 
FOR BABY'’S COMFORT AND NOT AS 
A SAFETY DEVICE. NEVER LEAVE 
YOUR CHILD UNATTENDED. IF A 
TEAR OCCURS, REPAIR 
IMMEDIATELY.” At least eight 
incidents where a child was found dead 
lying face down on a cushion involved 
products which had labels warning 
never to leave child unattended. Further 
discussion of issues concerning labeling 
may be found in the section of the ANPR 
entitled “Labeling.” 

The Commission's Division of Human 
Factors has concluded that the cushion 
is likely to be used most for infants less 
than six months of age. From birth to six 
months, children spend most of their 
time lying down or sitting supported 
since they cannot yet sit unsupported, 
crawl, climb, stand, or walk. For 
children in this age group, the cushion is 
likely to be used as a mattress on which 
to sleep. In all incidents for which 
parental motivation could be 
established, parents stated that children 
were placed on the cushion to sleep. 
Often the product was used as a 
mattress in a bassinet, crib, or on a bed. 
(See Reference No. 5.) 

The Commission’s Human Factors 
staff identified several aspects of the 
product—such as its size, shape, 
promotional literature, and its similarity 
to a bed pillow—that would tend to lead 
to its use as a mattress. The cushions 
may also be used to confine infants, 
who normally sleep in cribs, to a regular 
bed to keep them from rolling off the 
bed. When the cushion is used as a 
mattress or to confine an infant to a bed, 
the infant is likely to be placed stomach 
down, and left unattended. (See 
Reference No. 5.) 

The cushion may also be used as a 
prop to support a child while the child is 
feeding, or is sitting in a grocery cart, 
stroller, high chair, walker, baby swing, 
child carrier, or car seat. When the 
cushion is used as a prop, infants are 
likely to be placed on the cushion face 
up, with a parent nearby. The 
Commission has no reports of deaths or 
injuries occurring when the cushion was 
used as a prop. (See Reference No. 5.) 

Approximately one million of these 
cushions have been manufactured and 
sold. Based on an average use of six 
months per child in an average family of 
two children, total exposure to these 
products is likely to be about 1 million 
product years of intermittent use. The 
cushions range in price (retail) from $8 


to $40, averaging $16.25, for total retail 
revenues of approximately $15.6 million 
from the product. (See Reference No. 3.) 


D. Risks of Injury and Death 
The Incidents 


This proceeding is concerned with 
unreasonable risks of injury and death 
which may occur when a child is placed 
on an infant cushion. The Commission 
has identified thirty-two incidents 
involving these cushions since 
September of 1987. Of these incidents, 
thirty resulted in death, one in brain 
damage, and one (of a child under the 
cushion) did not result in injury. During 
this same period, the Commission has 
also received reports of seventeen infant 
suffocation deaths involving “pillows.” 
(See Reference No. 2.) This data 
indicates the suffocation hazard 
presented to infants by regular pillows. 
The actual number of incidents 
involving infant cushions may be higher 
than thirty-two as infant cushions may 
also have been involved in unreported 
incidents in which the cause was 
identified as sudden infant death 
syndrome (“SIDS”). See discussion 
below. 

As of August 1, 1990, the Commission 
had received reports of thirty-two 
incidents identified as involving infant 
cushions. All but three of the victims 
ranged from 4 weeks to 3 months of 
age.? All but one of the victims were 
placed on the cushions to sleep, some 
overnight and some for a nap. Usually, 
the child was placed completely on the 
cushion, although in a few incidents, it 
appeared that the cushion supported 
only the head. The children were all 
found in a prone, stomach-down 
position. (See Reference No. 5.) 

Often the cushion was used on a bed, 
crib, or bassinet. In most incidents, 
infants were placed on the cushion in 
the prone position to sleep. When the 
cushion is used as a mattress, or to 
confine infants to a bed, infants are 
likely to be placed in the prone position, 
since this is generally the position in 
which an infant is placed to sleep. (See 
Reference No. 5.) Although a newborn 
infant lying on its stomach may be able 
to lift its head from a firm mattress 
surface and turn it to the side, such 
movement may not be possible on the 
softer, conforming cushion. 


2 Two of these three incidents involved older 
infants and were somewhat unusual. The oldest 
victim, who was 9 months old, had broken collar 
bones which may have impaired his movement and 
contributed to his death. The Commission received 
one report of an incident, not resulting in injury, in 
which a 4 month old was found underneath an 
infant cushion. The infant had been in the crib with 
the cushion, but not on top of the cushion. 
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Even though infants can roll over at 
an early age (according to one study, 
approximately fifty percent of children 
2% months old can roll completely in 
any direction on a firm surface), they 
may not do so to avoid suffocation. {See 
Reference No. 5.) An infant would have 
to rely on reflexes. A newborn's reflexes 
to avoid smothering include vigorously 
mouthing an object that is covering the 
nose and mouth, and then twisting the 
head violently from side to side. 
However, these actions may be likely to 
fail due to the conforming properties of 
the cushion, and would be likely to bury 
the head deeper. Moreover, as many as 
50% of newborns and 30% of 3-month- 
old infants are unable to breathe 
through their mouths. (See Reference 
No. 5.) 

In six incidents reported to the 
Commission, the infants rolled over on 
the cushion. In one fatality, a two month 
old fell asleep on her side while propped 
up on an infant cushion in front of the 
television. The parent carried the infant 
on the cushion to the bedroom and 
placed the child on the cushion in the 
crib. The child was found dead face- 
down the next morning. (See Reference 
No. 5.) 

When the cushion is used as a 
mattress, the infant is likely to be left 
unattended. However, even if an adult 
were in the room, he or she may not 
realize that the child is suffocating on 
the cushion. Fatal incidents have 
occurred while a caretaker or 
monitoring device was present in the 
same room as the infant. 


Possible Factors Involved in the 
Incidents 


The Commission's Directorate of 
Health Sciences has identified the 
following factors that may be involved 
in deaths and injuries associated with 
infant cushions. (1) Pediatricians and 
other medical experts have traditionally 
cautioned against using pillows in cribs 
or beds where infants sleep, due to 
possible respiratory obstruction. Pillows 
can increase the respiratory resistance 
30 to 40 fold. (2) Wetting the fabric will 
further increase breathing resistance. A 
pillow or cushion may become wet 
because an infant's reflex action to 
suffocation is to mouth the obstruction. 
(3) As many as 30 to 50 percent of 
infants three months of age or less are 
reported to be unable to breathe through 
their mouths if their nasal passages 
become obstructed. (4) Hyperthermia 
(overheating), due to excessive clothing 
or bedding, can increase an infant's 
oxygen needs and stimulate rapid 
breathing. Decreased ability for 
evaporative cooling occurs when a 
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prone infant's face is buried in 
compressible bedding. (5) Infants lying 
prone with their faces in soft, 
compressible bedding may be 
susceptible to rebreathing, which occurs 
when exhaled carbon dioxide is trapped 
around the infant's face displacing 
oxygen and causing the baby to breathe 
decreased levels of oxygen. (See 
Reference Nos. 7 and 8.) 

In twenty-seven of the thirty fatal 
cases reported, the deaths associated 
with infant cushions were reported as 
being due to SIDS, which is currently 
considered the most common cause of 
death for infants 28 days to 12 months in 
age. SIDS is a diagnosis by exclusion, 
generally defined as any sudden death 
of an infant or young child that is 
unexpected by history and in which a 
thorough autopsy fails to identify an 
adequate cause for death. 

A diagnosis of SIDS and involvement 
of an infant cushion are not mutually 
exclusive. Researchers have found that 
in many cases SIDs victims were 
recovering from respiratory infections or 
had other breathing problems. If the 
respiratory function of some SIDS-prone 
infants is already compromised, any 
additional respiratory effort induced by 
lying prone on an infant cushion could 
further contribute to their inability to 
breathe normally. 

Some researchers have noted an 
association between SIDS and the prone 
sleeping position. {See Reference No. 4.) 
Various researchers have suggested that 
the association between SIDS and 
infants sleeping in the prone position 
could be due to: {1} physical obstruction 
of the respiratory tract due to pressure 
on the nose and mouth; (2) respiratory 
obstruction due to suffocation by the 
bedding; {3) hyperthermia due to 
excessive clothing and bedding, and 
decreased heat dissipation from the 
face; or (4) a combination of some or all 
of these. (See Reference No. 4.} 

Based on all of the above information, 
the staff believes that it is likely that 
infant cushions were a significant factor 
in these infant deaths. (See Reference 
No. 8.) 


E. Labeling 

Based on current information, the 
Commission's Division of Human 
Factors does not believe that any form . 
of labeling would have a significant 
effect in preventing the suffocation 
hazard associated with infant cushions. 

Some cushions on the market had 
safety labels and promotional material 
with this or a similar : 
“WARNING—NEVER LEAVE YOUR 
CHILD UNATTENDED.” At least eight 
of the products involved in incidents 
had such a label. In three of these cases 


the caretakers indicated that they had 
read the label. (See Reference No. 5.) 

The Commission’s Division of Human 
Factors found several problems with 
these safety messages. The messages 
were not conspicuous, but were 
attached next to a typical mattress/ 
pillow tag. The labels were not written 
in safety labeling format, and were 
difficult to read because the messages 
used all capital letters and were not 
divided into word clusters. The warning 
labels did not identify the hazard 
(infants under 6 months lying face 
down), or the cor-3equences of not 
following instructions (suffocation). The 
message not to leave the child 
unattended was contrary to the 
traditional use of a cushion, namely to 
sleep on it, unattended. The products’ 
promotional material contained pictures 
of babies, apparently unattended, on the 
cushion. The juxtaposition of this 
warning concerning unattended babies 
with a statement that tears should be 
repaired immediately also added to 
confusion because it misdirects 
attention from the suffocation hazard. 

The Commission is concerned that 
any label on or with the cushions may 
not be read and/or followed. Studies 
have shown that the likelihood of 
noticing and reading a label increases as 
the perceived hazard of a product 
increases. Familiarity with the same ora 
similar product may diminish the 
perception of a hazard. Other research 
has indicated that a consumer's 
assumptions about the simplicity of 
operation of a product strongly 
influences whether instructions will be 
read. These general findings about the 
factors influencing a consumer's 
tendency to notice or read a label may 
indicate that a consumer is not likely to 
read a label on these cushions. 
Consumers would likely perceive the 
cushions as having a low hazard rating. 
The cushions are similar to bed pillows 
which are familiar and which most 
people do not generally consider to be 
hazardous. The cushions are also simple 
to use. Because parents of a newborn 
infant may be eager to seek information 
about baby products, however, they may 
be more likely than other consumers to 
notice and read labels. (See Reference 
No. 5.) 

Whether a warning label would be 
followed involves similar 
considerations. Studies suggest that the 
perceived hazard of a product, 
especially the likelihood of injury more 
than the severity of injury, influences a 
person's tendency to act upon warnings. 
Past knowledge of, or experience with, a 
product may influence an individual's 
perception of risk. If behavior requested 
on a label conflicts with this knowledge, 


the label may not adequately motivate 
conforming behavior. The cost of 
complying with a label's instructions 
(that is, the time and effort:required to 
follow the label instructions) is another 
factor in determining whether labels will 
be followed. Generally, the higher the 
cost of complying, the less effective the 
warnings will be. (See Reference No. 5.} 

In the case of infant cushions, labels 
may contradict a consumer’s existing 
view that pillows are not hazardous. 
The belief that an infant can turn its 
head from side to side and roll over may 
further diminish a consumer’s 
appreciation of the hazard of 
suffocation. Any instruction that an 
infant should never lie on its stomach on 
the cushion also contradicts existing 
belief that babies should be placed on 
their stomachs to avoid the possibility of 
choking on vomit. Moreover, as a 
consumer uses the cushion without 
incident, any perception of hazard may 
decrease. With the hazard of 
suffocation, there is rarely a warning of 
a “near-miss” which would raise the 
hazard perception for “next time.” (See 
Reference No. 5.) 

The perceived cost of complying with 
the label or instructions may be high 
because the instructions must be 
followed throughout the product’s use. 
Parents may attempt to find a way to 
use the product “safely” but not 
according to the label. Even use in 
accordance with a label may not be 
sufficient. For example, parents may 
place the child face up on the cushion, 
or they may remain in the same room 
with the child or use a monitor in the 
child’s room. However, in six fatal 
incidents the child evidently rolled over 
on the cushion. Two other fatalities 
involved infants who had a monitor 
placed in the room. And at least one 
other fatality occurred while the 
caretaker was in the same room with an 
unobstructed view of the infant. Even if 
an infant is not placed on the cushion 
“to sleep,” the infant may fall asleep. 
(See Reference No. 5.} 


F. Regulatory Alternatives Under 
Consideration 


The Commission is considering 
alternatives to reduce the number of 
injuries and deaths related to infant 
cushions. The primary alternative being 
considered is banning these infant 
cushions. A significant number of deaths 
have resulted in the relatively few years 
in which the product has been on the 
market. Although an aggressive recall 
action has removed the product from the 
market at this time, the Commission 
believes that more permanent action 
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may be necessary to protect the public 
adequately. 

Another alternative is labeling the 
cushions. Requiring labeling on the 
cushions would allow the manufacture 
and distribution of some cushions. The 
Commission is concerned that labeling 
may not provide adequate safety for the 
public, and would not sufficiently 
reduce the risk of suffocation. 
Considerations related to labeling are 
discussed above in the section titled 
“Labeling.” 

The Commission is not aware of any 
voluntary standards in effect that apply 
to this product. The Commission has 
learned of two British standards 
(developed by the British Standards 
Institute) for similar, but not identical, 
products. 

The first standard, BS 4578:1970 
(adopted by the British Standards 
Institute in 1970 and readopted in 1985 
without changes) is a voluntary 
standard for small infant pillows. The 
standard specifies requirements for 
hardness (depth of depression) and 
permeability to air. It also requires that 
any pillow which is to be used as “a 
pram-support pillow, or in a cot” must 
have a label stating that it is not 
recommended that very young infants 
lie on the pillow. Commission staff have 
been informed that, since the standard 
became effective, infant pillows have 
disappeared from the market in Great 
Britain. 

The second standard, BS 6595 
(adopted by the British Standards 
Institute in 1984 and by the British 
Parliament), applies to “baby nests,” 
which are papoose-like baby carriers. 
This is a mandatory standard that 
contains requirements similar to, but 
more stringent than, those in the 
voluntary standard for infant pillows. 
(See Reference No. 9.) 

The Commission staff is pursuing 
further information concerning these 
British requirements for hardness and 
air permeability. Because the 
Commission staff believes that other 
factors may be involved in the incidents 
with infant cushions, the staff is 
uncertain whether these standards, as 
currently written, would adequately 
address the problem. See discussion 
entitled “Possible Factors Involved in 
the Incidents.” 


G. Solicitation of Information and 
Comments 


This ANPR is the first step of a 
proceeding which could result in 
banning all such infant cushions. All 
interested persons are invited to submit 
to the Commission their comments on 
any aspect of the alternatives discussed 
above. Specifically, in accordance with 


section 3{f) of the FHSA, the 
Commission solicits: 

(1) Written comments with respect to 
the risk of injury identified by the 
Commission, the regulatory alternatives 
being considered, and other possible 
alternatives for addressing the risk. 


(2) Any existing standard or portion of 
a standard which could be issued as a 
proposed regulation. 


(3) A statement of intention to modify 
or develop a voluntary standard to 
address the risk of injury discussed in 
this notice, along with a description of a 
plan to do so. 

All comments and submissions should 
be addressed to the Office of the 
Secretary, Consumer Product Safety 
Commission, Washington, DC 20207, 
and received no later than November 19, 
1990. 


Dated: October 12, 1990. 
Sadye E. Dunn, 


Secretary, Consumer Product Safety 
Commission. 


Reference Documents 


The following documents contain 
information relevant to this rulemaking 
proceeding and are available for inspection 
at the Office of the Secretary, Consumer 
Product Safety Commission, room 528, 5401 
Westbard Avenue, Bethesda, Maryland: 

1. Memorandum from Margaret Neily, 
ESME, to Frank Brauer, EXPB, dated June 19, 
1990, entitled Suggested Definition of Infant 
Bean Bag Cushion/Pillows. 

2. Memorandum from James Eisele, EPHA, 
to Frank E. Brauer, EXPB, dated August 17, 
1990, entitled “Bean Bag” and Other Pillow 
Incidents Reported. 

3. Memorandum from William W. Zamula, 
ECSS and Anthony C. Homan, ECPA, to 
Frank E. Brauer, EXPB, dated July 19, 1990, 
entitled Infant Pillows. 

4. Memorandum from Sharee Pepper, 
HSPS, to Frank Brauer, Project Manager, PSA 
Team, dated June 29, 1990, entitled PSA 
Request No. 5355. 

5. Memorandum from Shelley Waters 
Deppa, EPHF, to Frank E. Brauer, EX-PM, 
dated July 9, 1990, entitled Infant Bean Bag 
Cushion. 

6. CPSC Press Releases No. 90-42, dated 
March 6, 1990; Nos. 90-73, 90-74, 90-77 
through 90-81, dated April 19, 1990; Nos. 90- 
83 through 90-89, 90-90, dated April 30, 1990; 
and No. 90-127, dated July 17, 1990. 

7. Memorandum from Frank E. Brauer and 
Cathy Downs, EXPB, to the Commission, 
dated July 20, 1990, entitled Infant Cushions/ 
Pillows: Recommendation. 

8. Memorandum from Sharee Pepper, 
HSPS, to Frank Brauer and Cathy Downs, 
EXPB, dated July 31, 1990, entitled Infant 
suffocation and bean bag pillows. 

9. Memorandum from Margaret Neily. 
ESME, to Frank E. Brauer, EXPB, dated 
August 15, 1990, entitled Summary of British 
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Standards Related to Infant Bean Bag 
Hazards. 


[FR Doc. 90-24613 Filed 10-17-90; 8:45 am] 
BILLING CODE 6355-01-M 


DELAWARE RIVER BASIN 
COMMISSION 


18 CFR Part 401 


Proposed Amendments to 
Administrative Manual on Rules of 
Practice and Procedure Public Hearing 


AGENCY: Delaware River Basin 
Commission. 


ACTION: Proposed rules and public 
hearing. 


SUMMARY: Notice is hereby given that 
the Delaware River Basin Commission 
will hold a public hearing to receive 
comments on proposed amendments to 
its Rules of Practice and Procedure in 
relation to Commission review of 
landfill projects. The hearing will be 
part of the Commissions’ regular 
business meeting which is open to the 
public. 


On June 25, 1969 the Commission 
adopted Resolution No. 69-7 amending 
its Rules of Practice and Procedure 
relating to review of landfill projects 
limited to disposal of solid inert wastes. 
Resolution No. 69-7 also adopted the 
policy that sanitary landfill projects 
containing organic or liquid wastes that 
might have a substantial effect on water 
resources of the Basin would be referred 
to the Commission for review only in 
those cases where no state-level review 
and permit system is in effect; where 
broad regional consequences are 
anticipated; or where the standards or 
criteria used in state-level review are 
not adequate to protect the water of the 
Basin for the purposes prescribed in the 
Comprehensive Plan. 

The Commission has recently 
reviewed this policy and now proposes 
to amend the Rules of Practice and 
Procedure by codifying this policy. 
DATES: The public hearing is scheduled 
for Wednesday, Decmber 12, 1990 
beginning at 1 p.m. Persons wishing to 
testify at this hearing are requested to 
register with the Secretary prior to the 
hearing. 

ADDRESSES: The hearing will be held in 
the Goddard Conference Room of the 
Commission's offices at 25 State Police 
Drive, West Trenton, New Jersey. 
Written comments should be submitted 
to Susan M. Weisman, Delaware River 
Basin Commission, P.O. Box 7360, West 
Trenton, New Jersey 08628. 
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FOR FURTHER INFORMATION CONTACT: 
Susan M. Weisman, Commission 
Secretary, Delaware River Commission: 
Telephone (609) 883-9500. 


The subject of the hearing will be as 
follows: 

Amendments to the Administrative 
Manual - Rules of Practice and 
Procedure 


List of Subjects in 18 CFR Part 401 


Administrative practice and 
procedure, Environmental impact 
statements, Freedom of information, 
Water pollution control, Water 
resources. 


It is proposed to amend part 401 as 
follows: 


PART 401—[ AMENDED} 


1. The authority citation for part 401 
continues to read as follows: 


Authority: Delaware River Basin Compact, 
75 Stat. 688. 


§ 401.35 [Amended] 


2. Section 401.35(a)(15) is redesignated 
as § 401.35(a)(16). 

3. New § 401.35(a)(15) is added to read 
as follows: 


§ 401.35 [Amended] 


(15) Landfill projects which may 
contain organic or liquid wastes that 
have a substantial effect on water 
resources of the Basin, unless, no state- 
level review and permit system is in 
effect; broad regional consequences are 
anticipated; or the standards or criteria 
used in state-level review are not 
adequate to protect the waters of the 
Basin for the purposes prescribed in the 
Comprehensive Plan. 


§ 401.35 [Amended] 


4. Section 401.35(b)(15) is redesignated 
as § 401.35(b)(16). 


§ 401.35 [Amended] 
5. New § 401.35(b)(15) is added to read 
as follows: 


(15) Landfills and solid waste disposal 
facilities affecting the water resources of 
the Basin. 

6. These amendments become 
effective upon adoption of the final rule 
by the Commission. 


(Delaware River Basin Commission, 75 Stat. 
688) 

Dated: October 9, 1990. 
Susan M. Weisman, 
Secretary. 
[FR Doc. 90-24490 Filed 10-17-90; 8:45 am] 
BILLING CODE 6360-10-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 918 


Louisiana Permanent Regulatory 
Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Proposed rule; reopening and 
extension of comment period on 
proposed amendment. 


SUMMARY: OSM is announcing receipt of 


revisions pertaining to a previously 

proposed amendment to the Louisiana 

permanent regulatory program 

(hereinafter, the “Louisiana program”) 

under the Surface Mining Control and’ 

Reclamation Act of 1977 (SMCRA). The 

revisions pertain to definitions, coal 

exploration, certification of road and 
impoundment designs by land 
surveyors, confidentially of permit 
application information, inspection and 
enforcement, permit revisions, bonding, 
impoundments, blasting, excess spoil 
fills, coal processing waste, 
revegetation, hydrology, cultural and 
historic resources, prime farmland, 
probable hydrologic consequences, and 
completeness determinations for permit 
applications. The amendment is 
intended to revise the State program to 
be consistent with the corresponding 

Federal standards. 

This notice sets forth the times and 
locations that the Louisiana program 
and proposed amendment to that 
program are available for public 
inspection, and the reopened comment 
period during which interested persons 
may submit written comments on the 
proposed revised amendment. 

DATES: Written comments must be 

received by 4 p.m., c.d.t. November 2, 

1990. 

ADDRESSES: Written comments should 

be mailed or hand delivered to James H. 

Moncrief at the address listed below. 
Copies of the Louisiana program, the 

proposed amendment, and all written 

comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 

OSM’s Tulsa Field Office. 

James H. Moncrief, Director, Tulsa Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 
East Skelly drive, Suite 500, Tulsa, OK 
74135, Telephone: (918) 581-6430 
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Department of Natural Resources, Office 
of Conservation, 625 N. 4th Street, 
Baton Rouge, LA 70804, Telephone: 
(504) 342-5515. 


FOR FURTHER INFORMATION CONTACT: 
James H. Moncrief, Director, Tulsa Field 
Office, or telephone number (918) 581- 
6430. 


SUPPLEMENTARY INFORMATION: 
I. Background on the Louisiana Program 


On October 10, 1980, the Secretary of 
the Interior conditionally approved the 
Louisiana program. General background 
information on the Louisiana program, 
including the Secretary's findings, the 
disposition of comments, and the 
conditions of approval of the Louisiana 
program can be found in the October 10, 
1980, Federal Register (45 FR 67340). 
Subsequent actions concerning 
Louisiana’s program can be found at 30 
CFR 918.16. 


II. Proposed Amendment 


By letter dated January 19, 1990, 
(administrative record No. LA-295), 
Louisiana submitted a proposed 
amendment to its program under 
SMCRA. Louisiana submitted the 
proposed amendment in response to 
letters dated July 9, 1986. 


(Administrative record No. LA-265), 
June 9, 1987 

(Administrative record No. LA-261), 
December 12, 1988 

(Administrative record No. LA-289), 
May 11, 1989 

(Administrative record No. LA-291), and 
November 16, 1989 

(Administrative record No. LA-294), that 
OSM sent to Louisiana in accordance 
with 30 CFR 732.17(c). 


OSM published a notice in the 
February 20, 1990, Federal Register (55 
FR 5858) announcing receipt of the 
January 19, 1990, proposed amendment 
and inviting public comment on its 
adequacy. The public comment period 
closed on March 22, 1990. 

During its review of the January 19, 
1990, proposed amendment, OSM 
identified concerns relating to 
definitions, coal exploration, 
certification of road and impoundment 
designs by land surveyors, 
confidentiality of permit application 
information, inspection and 
enforcement, permit revisions, bonding, 
impoundments, blasting, excess spoil 
fills, coal processing waste, 
revegetation, and hydrology. OSM 
notified Louisiana of its concerns by 
letters dated April 27 and Juiy 6, 1990 
(administrative record Nos. LA-304 and 
LA-306). 





By letters dated August 14 and 
September 7, 1990, (administrative 
record Nos. LA-308 and LA-311), 
Louisiana submitted to OSM a revised 
proposed amendment. 

In the revised amendment, Louisiana 
responded to OSM’s letters of concern 
with policy statements and revised 
regulations. The policy statements 
concern the confidentiality of 
information for surface coal mining 
permit applications, violation review 
criteria for blaster certification 
requirements (policy statement No. PS- 
1), improvidently issued permits (policy 
statement No. PS-2), and Clean Water 
Act water quality standards (policy 
statement No. PS-3). The revised 
regulations are Louisiana Surface 
Mining Regulations (LSMR) 105.A.81, 
definition of “mine plan area;” LSMR 
105.A.126, definition of “‘road;"’ LSMR 
105.A.131, definition of ‘‘self-bond;” 
LSMR 105.A.160, definition of “valid 
existing rights; LSMR 2105.B.6, 
2109.A.6, and 2109.B, coal exploration; 
LSMR 2725.A.3, 2737.B, 53135.A, and 
5333.A.2, certification of road and 
impoundment designs by land 
surveyors; LSMR 3113.C.1, ownership 
and control; LSMR 3505.A.1, permit 
revisions; LSMR 4303.G.2, bonding; 
LSMR 5333.A.5.a, impoundments; LSMR 
5365.M, excess spoil fills; LSMR 
5381.C.2, coal processing waste; LSMR 
53123, revegetation success standards; 
LSMR 53123.C.3, normal husbandry 
practices; and LSMR 53125, tree and 
shrub stocking. 

In the revised amendment, Louisiana 
also responded to previously 
unaddressed requirements of OSM's (1) 
June 9, 1987, 30 CFR Part 732 letter, with 
revisions at LSMR 2111.A.3.a and 3115.P, 
concerning cultural and historic 
resources, and (2) April 28, 1989, issue 
letter for a withdrawn Louisiana 
amendment, with revisions at LSMR 
5509.A.2, concerning reclaimed prime 
farmland, and LSMR 2523.A, concerning 
probable hydrologic consequences. 

In the revised amendment, Louisiana 
also included State-initiated revisions at 
LSMR 4303.C, concerning bonding, and 
LSMR 2113.B, concerning completeness 
determinations for permit applications. 


Public Comment Procedures 


OSM is reopening the comment period 
on the proposed Louisiana program 
amendment to provide the public an 
opportunity to reconsider the adequacy 
of the amendment in light of the 
additional materials dated August 14 
and September 7, 1990. In accordance 
with the provisions of 30 CFR 732.17(h), 
OSM is seeking comments on whether 
the proposed amendment satisfies the 
applicable program approval criteria of 


30 CFR 732.15. If the amendment is 
deemed adequate, it will become part of 
the Louisiana program. 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “DATES” or at locations 
other than the Tulsa Field Office will not 
necessarily be considered in the final 
rulemaking or included in the 
administrative record. 


List of Subjects in 30 CFR Part 918 


Intergovernmental relations, Surface 
mining, Underground mining. 

Dated: October 9, 1990. 
Raymond L. Lowrie, 
Assistant Director, Western Support Center. 
[FR Doc. 90--24558 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 21 
RIN 2900-AD83 


Veterans Education; The Veterans 
Benefits and Programs improvement 
Act and Montgomery Gi Bill 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Proposed regulations. 


SUMMARY: The Veterans’ Benefits and 
Programs Improvement Act of 1988 
contains several provisions which affect 
the Montgomery GI Bill-Active Duty. 
These include liberalizing the eligibility 
requirements for this program, providing 
a death benefit in this program, 
permitting cooperative training in this 
program, permitting refresher, remedial 
and deficiency training in this program, 
providing tutorial assistance to veterans 
and servicemembers in this program, 
and liberalizing the standards for 
determining extensions to a veteran's 
basic period of eligibility. This proposal 
will acquaint the public with the way in 
which the Department of Veterans 
Affairs will administer the new 
provisions of law. 

DATES: Comments must be received on 
or before November 19, 1990. Comments 
will be available for public inspection 
until November 27, 1990. It is proposed 
to make the revisions to these 
regulations and the new regulations 
contained in this proposal effective on 
the same date as the provisions of law 
on which they are based. Consequently, 
it is proposed to make the revisions to 
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the following regulations retroactively 
effective on july 1, 1985: that portion of 
§ 21.7042{a)(5), those portions of 

§ 21.7042(b) (6) and (7), that portion of 

§ 21.7072 dealing with discharges for a 
preexisting medical condition, 

§ 21.7140(g), and § 21.7280. It is proposed 
to make the revisions to the following 
regulations retroactively effective on 
October 1, 1987: that portion of 

§ 21.7042(a)(5), those portions of 

§ 21.7042(b) (6) and (7) and that portion 
of § 21.7072 dealing with involuntary 
discharges for the convenience of the 
government as the result of a reduction 
in force. It is proposed to make the 
revisions to the following sections 
retroactively effective on November 18, 
1988: § 21.7020(b)(38), § 21.7042(a)(3), 

§ 21.7042(b) (2), (3) and (4), § 21.7042 (d), 
(e) and (f), § 21.7044{a), that portion of 

§ 21.7044(b) dealing with eligibility 
criteria for veterans who are committed 
to serve four years in the Selected 
Reserve before they begin serving on 
active duty, § 21.7044(c), § 21.7050, 

§ 21.7051 and § 21.7072(c). It is also 
proposed to make the new regulations, 
§ 21.7141 and § 21.7073, retroactively 
effective on November 18, 1988. It is 
proposed to make the revisions to the 
following regulations retroactively 
effective on January 1, 1989: 

§ 21.7020(b)(39), that portion of § 21.7076 
dealing with cooperative training, 

§ 21.7136, § 21.7137, § 21.7138, § 21.7220 
and that portion of § 21.7222 dealing 
with cooperative training. It is proposed 
to make the revisions to the following 
regulations retroactively effective on 
June 1, 1989: § 21.7020(b)(19) and 

§ 21.7122(e) It is proposed to make the 
following regulations retroactively 
effective on August 15, 1989: 

§ 21.7020(b)(26), that portion of § 21.7076 
dealing with tutorial assistance, 

§ 21.7110, § 21.7122(b), and that portion 
of § 21.7222 dealing with refresher and 
deficiency training. 


ADDRESSES: Send written comments to: 
Secretary of Veterans Affairs (271A), 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420. All written comments received 
will be available for public inspection 
only in the Veterans Services Unit, room 
132 of the above address between the 
hours of 8 a.m. to 4:30 p.m., Monday 
through Friday (except holidays) until 
November 27, 1990. 


FOR FURTHER INFORMATION CONTACT: 
June C. Schaeffer, Assistant Director for 
Education Policy and Program 
Administration, Vocational 
Rehabilitation and Education Service, 
Veterans Benefits Administration, (202) 
233-2092. 
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SUPPLEMENTARY INFORMATION: The 
Department of Veterans Affairs is 
proposing to amend various regulations 
and to add other regulations in order to 
implement several provisions of Pub L. 
100-689 which affect the Montgomery GI 
Bill-Active Duty. These proyisions 
provide for a death benefit under the 
Montgomery GI Bill-Active Duty; 
provide for cooperative training in the 
Montgomery GI Bill-Active Duty; permit 
refresher and remedial training in that 
program; allow for the payment of 
tutorial assistance to veterans enrolled 
under the Montgomery GI Bill-Active 
Duty; provide that the disabling effects 
of chronic alcoholism will not be 
considered to be the result of willful 
misconduct when the Department of 
Veterans Affairs determines whether or 
not a veteran training under the 
Montgomery GI Bill-Active Duty is 
entitled to an extension of the period of 
eligibility due to a disability; and 
liberalize some of the eligibility 
requirements for the Montgomery GI 
Bill-Active Duty. The changes in law 
concerning willful misconduct as to 
disabling effects of chronic alcoholism 
do not apply to the compensation and 
pension programs. 

VA has determined that these 
amended regulations do not contain a 
major rule as that term is defined by 
E.O. 12291, entitled Federal Regulation. 
The regulations will not have a $100 
million annual effect on the economy, 
and will not cause a major increase in 
costs or prices for anyone. They will 
have no significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Secretary of Veterans Affairs has 
certified that these amended regulations, 
if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), the amended 
regulations, therefore, are exempt from 
the initial and final regulatory flexibility 
analyses requirements of sections 603 
and 604. 

This certification can be made 
because the regulations affect only 
individuals. They will have no 
significant economic impact on small 
entities, i.e., small businesses, small 
private and nonprofit organizations and 
small governmental jurisdictions. 

The Catalog of Federal Domestic 
Assistance number for the program 
affected by this regulation is 64.124. 


List of Subjects in 38 CFR Part 21 


Civil rights, Claims, Education, Grant 
programs-education, Loan programs- 
education, Reporting and recordkeeping 
requirements, Schools, Veterans, 
Vocational education, Vocational 
rehabilitation. 


Approved: August 28, 1990. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 

38 CFR part 21, Vocational 
Rehabilitation and Education is 
proposed to be amended as follows: 


PART 21—[ AMENDED] 


1. In § 21.7020 paragraphs (b)(19) and 
(b)(26) are revised and paragraphs 
(b)(38) through (b)(40) are-added to read 
as follows: 


§ 21.7020 Definitions. 


* * * * * 


(b) Other definitions— 


* * * * * 


(19) Mitigating circumstances. (i) The 
term “mitigating circumstances” means 
circumstances beyond the veteran’s or 
servicemember’s control which prevent 
him or her from continuously pursuing a 
program of education. The following 
circumstances are representative of 
those which VA considers to be 
mitigating. This list is not all-inclusive. 

(A) An illness of the veteran or 
servicemember; 

(C) An unavoidable change in the 
veteran's conditions of employment; 

(D) An unavoidable geographical 
transfer resulting from the veteran’s 
employment; 

(E) Immediate family or financial 
obligations beyond the control of the 
veteran which require him or her to 
suspend pursuit of the program of 
education to obtain employment; 

(F) Discontinuance of the course by 
the educational institution; 

(G) Unanticipated active duty military 
service, including active duty for 
training; 

(H) Unanticipated difficulties in caring 
for the veteran's or eligible person’s 
child or children. 

(ii) In the first instance of a 
withdrawal after May 31, 1989, from a 
course or courses for which the veteran 
received educational assistance under 
title 38, U.S. Code, VA will consider that 
mitigating circumstances exist with 
respect to courses totaling not more than 
six semester hours or the equivalent. 
(Authority: 38 U.S.C. 1434, 1780(a)(1); Pub L 
100-689) (Jun. 1, 1989) 


* * * * * 


(26) Refresher course. The term 
“refresher course” means— 


(i) Either a course at the elementary or 
secondary level to review or update 
material previously covered in a course 
that has been satisfactorily completed, 
or 


(ii) A course which permits an 
individual to update knowledge and 
skills or be instructed in the 
technological advances which have 
occurred in the individual's field of 
employment and which is necessary to 
enable the individual to pursue an 
approved program of education. 
(Authority 38 U.S.C. 1434(a); Pub. L. 100-68) 
(Nov. 18, 1988) 


* * * * * 


(38) Disabling effects of chronic 
alcoholism. (i) The term “disabling 
effects of chronic alcoholism” means 
alcohol-induced physical or mental 
disorders or both, such as habitual 
intoxication, withdrawal, delirium, 
amnesia, dementia, and other like 
manifestations of chronic alcoholism 
which, in the particular case— 

(A) Have been medically diagnosed as 
manifestations of alcohol dependency or 
chronic alcohol abuse; and 

(B) Are determined to have prevented 
commencement or completion of the 
affected individual's chosen program of 
education. 

(ii) A diagnosis of alcoholism, chronic 
alcoholism, alcohol-dependency, chronic 
alcohol abuse, etc., in and of itself, does 
not satisfy the definition of this term. 

(iii) Injury sustained by a veteran as a 
proximate and immediate result of 
activity undertaken by the veteran while 
physically or mentally unqualified to do 
so due to alcoholic intoxication is not 
considered a disabling effect of chronic 
alcoholism. 

(Authority: 38 U.S.C. 105, 1431(d); Pub. L. 100- 
689) (Nov. 18, 1988) 


(39) Cooperative course. The term 
“cooperative course” means a full-time 
program of education which consists of 
institutional courses and alternate 
phases of training in a business or 
industrial establishment with the 
training in the business of industrial 
establishment being strictly 
supplemental to the institutional portion. 
(Authority: 38 U.S.C 1402, 1682(a) ; Pub. L. 
100-689) (Jan. 1, 1989) 


(40) Open period. The term open 
period means a period of time beginning 
on December 1, 1988, and ending on June 
30, 1989. 


(Authority: 38 U.S.C. 1418; Pub. L. 100-689)} 
(Nov. 18, 1988) 


2. In § 21.7042 paragraphs (a)(3) and 
(a)(5) (i) through (v) are revised to read 
as follows: 
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§ 21.7042 Basic eligibility requirements. 
a *e* 

(3) The individual must complete the 
requirements of a secondary school 
diploma (or an equivalency certificate) 
before completing the service 
requirements of this paragraph; and 
{Authority: 38 U.S.C. 1411) (Nov. 18, 1988) 


(5) *¢* 

(i) For a service-connected disability; 
or 

(ii) For a medical condition which 
preexisted service on active duty and 
which VA determines is not service 
connected; or (Jul. 1, 1985) 

(iii) Under 10 U.S.C. 1173 (hardship 
discharge); or 

(iv) For convenience of the 
government— 

(A) After completing at least 20 
continuous months of active duty if his 
or her initial obligated period of active 
duty is less than three years; or 

(B) After completing 30 continuous 
months of active duty if his or her initial 
obligated period of active duty is at 
least three years; or 

(v) Involuntarily for the convenience 
of the Government as a result of a 
reduction in force, as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy. 


(Authority: 38 U.S.C. 1411; Pub. L. 98-525, 
Pub. L. 99-576, Pub. L. 100-689) (Oct. 1, 1987) 


3. In § 21.7042 paragraphs (b)(2) 
through (b)(4) and (b){6) through (b)(8) 
are revised and (b){9) is added to read 
as follows: 


§ 21.7042 Basic eligibility requirements. 

(b) * & 

(2) The individual must complete the 
requirements of a secondary school 
diploma {or an equivalency certificate) 
before completing the service 
requirements of this paragraph; 

(3) Except as provided in 
subparagraph (6) of this paragraph, the 
individual must serve at least two years 
of continuous active duty in the Armed 
Forces characterized by the Secretary 
concerned as honorable service. 

(4) Except as provided in 
subparagraph (7) of this paragraph, after 
completion of active duty service the 
individual must serve at least four 
continuous years service in the Selected 
Reserve, during which the individual 
must satisfactorily participate in 
training as prescribed by the Secretary 
concerned. 


S-051999 001 1(00)(17-OCT-90-1 1:51:28) 


(Authority: 38 U.S.C. 1412; Pub. L. 100-689) 
(Nov. 18, 1988) 


(6) An individual is exempt from 
serving two years on active duty as 
provided in subparagraph {3) of this 
paragraph when the individual is 
discharged or released from the Armed 
Forces during those two years— 

(i) For a service-connected disability; 
or 

(ii) For a medical condition which 
preexisted such service on active duty 
and which VA determines is not service 
connected; or (Jul. 1, 1985) 

(iii) Under 10 U.S.C. 1173 (hardship 
discharge); or 

(iv) In the case of an individual 
discharged or released after 20 months 
of such service, for the convenience of 
the Government; or 

(v) Involuntarily for convenience of 
the Government as a result of a 
reduction in force as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy (Oct. 1, 1987). 

(7) An individual is exempt from 
serving four years in the Selected 
Reserve as provided in subparagraph (4) 
of this paragraph when— 

(i) After completion of the active duty 
service required by this paragraph the 
individual serves a continuous period of 
service in the Selected Reserve and is 
discharged or released from service in 
the Selected Reserve— 

(A) For a service-connected disability; 
or 

(B) For a medical condition which 
preexisted the individual’s becoming a 
member of the Selected Reserve and 
which VA determines is not service 
connected; or (Jul. 1, 1985) 

(C) Under 10 U.S.C. 1173 (hardship 
discharge); or 

(D) After a minimum of 30 months of 
such service for the convenience of the 
Government; or 

(E) involuntarily for the convenience 
of the Government as a result of a 
reduction in force, as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy. 

(ii) The individual is obligated at the 
beginning of the two years active duty 
described in subparagraph (3) of this 
paragraph to serve the four years in the 
Selected Reserve as described in 
subparagraph (4) of this paragraph, and 
during the two years of active duty 
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service he or she is discharged or 
released from active duty in the Armed 
Forces— 

(A) For a service-connected disability; 
or 

(B) For a medical condition which 
preexisted that period of active duty and 
which VA determines is not service 
connected. {Oct. 1, 1987) 

(8) For purposes of determining 
continuity of Selected Reserve service, 
the Secretary concerned may prescribe 
by regulation a maximum period of time 
during which the individual is 
considered to have continuous service in 
the Selected Reserve even though he or 
she— 

(i) Is unable to locate a unit of the 
Selected Reserve of the individual’s 
Armed Force that the individual is 
eligible to join or that has a vacancy; or 

{ii) Is not attached to a unit of the 
Selected Reserve for any reason 
prescribed by the Secretary concerned 
by regulation other than those stated in 
subdivision {i) of this subparagraph. 

(9) Any decision as to the continuity 
of an individual's service in the Selected 
Reserve made by the Department of 
Defense or the Department of 
Transportation under regulations 
described in subparagraph (8) of this 
subparagraph shall be binding upon VA. 


(Authority: 38 U.S.C. 1411, 1412, Pub. L. 98- 
525, Pub. L. 100-689) {July 1, 1985, Oct. 1, 1987) 


4. In § 21.7042 paragraph (c) through 
(f) are redesignated as paragraphs (d) 
through (g) and a new paragraph (c) is 
added to read as follows: 


§ 21.7042 Basic eligibility requirements. 


* * * * * 


{c) Eligibility based on withdrawal of 
election not to enroll. As stated in 
paragraph (f) of this section, a veteran 
or servicemember who elects not to 
enroll in this educational assistance 
program is generally not eligible for 
educational assistance. However, such a 
person may establish eligibility by 
meeting the requirements of this 
paragraph. 

(1) The individual must withdraw an 
election not to enroll. Only someone 
who meets the provisions of this 
subparagraph may make this 
withdrawal. Such a withdrawal is 
irrevocable. The withdrawal may only 
be made during the period beginning on 
December 1, 1988, and ending on June 
30, 1989, by a servicemember who— 


(i) Must have first become a member 
of the Armed Forces or first entered on 
active duty as a member of the Armed 
Forces during the period beginning July 
1, 1985, and ending June 30, 1988; 
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(ii) As of the day of withdrawal of the 
election must have served continuously 
on active duty without a break in 
service since the date the individual first 
became a member of the Armed Forces 
or first entered on active duty.asa 
member of the Armed Forces; 

(iii) Must be serving on active duty on 
the day he or she withdraws the 
election; 

(iv) Withdraws the election in the 
form prescribed by the Secretary of 
Defense or in the case of the Coast 
Guard by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating asa 
service in the Navy 

(2) The individual must continue to 
serve the period of service that the 
individual was obligated to serve on 
December 1, 1988. 

(3) The individual must either— 

(i) Complete the period of service that 
he or she was obligated to serve on 
December 1, 1988, which, if an 
individual's initial obligated period of 
service was scheduled to end after 
November 30, 1988, but he or she 
extended an enlistment or reenlisted, 
before December 1, 1988, VA will 
require that the individual complete the 
extension or reenlistment; or 

(ii) Before completing the period of 
service he or she was obligated to serve 
on December 1, 1988, the individual is 
discharged or released from active duty 
for— 

(A) A service-connected disability; or 

(B) A medical condition which 
preexisted that period of service and 
which the Secretary determines is not 
service connected; or 

(C) Hardship (10 U.S.C. 1173); or 

(iii) Before completing the period of 
service he or she was obligated to serve 
on December 1, 1988, have been 

(A) Discharged or released from 
active duty for the convenience of the 
Government after completing not less 
than 20 months of that period of service, 
if such period was less than three years; 
or 30 months, if that period was at least 
three years; or 

(B) Involuntarily discharged or 
released from active duty for the 
convenience of the government as a 
result of a reduction in force as 
determined by the Secretary concerned 
in accordance with regulations 
prescribed by the Secretary of Defense. 

(4) Before completing the service he or 
she was obligated to serve on December 
1, 1988, the individual must complete the 
requirements of a secondary school 
diploma {or an equivalency certificate}. 

(5) Upon completion of the period of 
service he or she was obligated to serve 
on December 1, 1988, the individual 
must— 


(i) Be discharged from service with an 
honorable discharge, be placed an the 
retired list, be transferred to the Fleet 
Reserve or Fleet Marine Corps Reserve, 
or be placed on the temporary disability 
retired list; or 

(ii) Continue on active duty; or 

(iii) Be released from active duty for 
further service in a reserve component 
of the Armed Forces after service on 
active duty characterized by the 
Secretary concerned as honorable 
service. 

(Authority: 38 U.S.C. 1418) (Nov. 18, 1988) 

5. In § 21.7042 the title of redesignated 
paragraph (e), and redesignated 
paragraphs {e}(1)(ii), (e){2), (f}(1), and 
(g)(2) through {g}(3) are revised and 
paragraph (g)(4) is added to read as 
follows: 


§ 21.7042 Basic eligibility requirements. 
* * * * * 


(e) Eligibility to receive educational 
assistance while serving a qualifying 
period of active duty. 

(1) ee * 

{ii) Has completed the requirements of 
a secondary school diploma {or an 
equivalency certificate) before 
beginning training; 

(2) Subject to subparagraph (3) of this 
paragraph, VA will consider an 
individual to have met the requirements 
of paragraph (b) of this section when he 
or she— 

{i) Has met the active duty 
requirements of paragraph {b) of this 
section; 

(ii) Is committed to serve 4 years in 
the Selected Reserve; and 

(iii) Has completed the requirements 
of a secondary school diploma fer an 
equivalency certificate) before 
beginning the training for which he or 
she wishes to receive educational 
assistance. 

(f) Restrictions on establishing 
eligibility. 

(1) An individual who, after June 30, 
1985, first becomes a member of the 
Armed Forces, may elect not to receive 
educational assistance under 38 U.S.C. 
ch. 30. This election must be made at the 
time the individual initially enters on 
active duty as a member of the Armed 
Forces. An individual who makes such 
an election is not eligible for educational 
assistance under 38 U.S.C. ch. 30 unless 
he or she withdraws the election as 
provided in paragraph (c) of this section. 
Authority: 38 U.S.C. 1418; Pub. L. 100-689) 
(Nov. 18, 1988) 


* * * * * 


BEST COPY AVAILABLE 
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(2) The basic pay of an individual who 
withdraws an election not to receive 
educational assistance under 38 U:S.C. 
ch. 30 as described in paragraph {c) of 
this section shall be reduced by 

(i) $1,200, or 

(ii) In the case of an individual whose 
discharge or release from active duty 
prevents the reduction of the 
individual's basic pay by $1,200, an 
amount less than $1,200. 

(3) The basic pay of any individual 
who makes the election described in 
paragraph (e)(1) of this section and who 
does not withdraw that election will not 
be subject to the reduction described in 
either subparagraph (1) or subparagraph 
(2) of this paragraph. 

(4) If through administrative error or 
other reason the basic pay of an 
individual described in paragraph {a) , 
(b), (c) or (d) of this section is not 
reduced as provided in subparagraph {1) 
or (2) of this paragraph, the failure to 
make the reduction will have no effect 
on his or her eligibility, but may negate 
or reduce the entitlement to educational 
assistance under 38 U S.C. ch 30 
determined as provided in § 21.7073 for 
an individual described in paragraph {c) 
of this section. 

(Authority: 38 U.S.C. 1414, 1412, 1428; Pub. L. 
98-525, Pub. L. 100-689) (Nov. 18, 1988) 


6. In § 21.7044 paragraphs {a){3), {a){4). 
(b)(3) through (b)(9), the title of 
paragraph (c), paragraph {c{1}fii) 
through (c)(2) introductory text and 
(c)(2)(iii) are revised and paragraphs 
(b}(10) and (b)}(11) are added to read as 
follows: 


§ 21.7044 Persons with 38 U.S.C. chapter 
34 eligibility. 

(a) x * * 

(3) The individual must either— 

{i) Complete the requirements of a 
secondary school diploma or an 
equivalency certificate before January 1, 
1990; or 

(ii) Successfully complete the 
equivalent of 12 semester hours in a 
program leading to.a standard callege 
degree. This may be done at any time. 

(4) After June 30, 1985— 

(i) The individual must serve at least 
three years continuous active duty in the 
Armed Forces; or 

(ii) The individual must be discharged 
or released from active duty— 

(A) For a service-connected disability; 
or 

(B) For a medical condition which 
preexisted the individual's service on 
active duty and which VA determines is 
not service connected, 
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(C) Under 10 U.S.C. 1173 (hardship 
discharge); or 

(D) For the convenience of the 
government provided the individual 
completes at least 30 months of active 
duty; or 

(E) Involuntarily for convenience of 
the government as a result of a 
reduction in force, as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy. 


(Authority: 38 U.S.C. 1411(a)(1)(B)) 


* * * * * 


(b) ** ft 

(3) The individual must either— 

(i) Complete the requirements for a 
secondary school diploma (or an 
equivalency certificate) before 
completing the service requirements of 
this paragraph; or 

(ii) Successfully complete the 
equivalent of 12 semester hours in a 
program of education leading to a 
standard college degree. This may be 
done at any time. 

(4) The individual must have been on 
active duty on October 19, 1984, and 
have served without a break in service 
from October 19, 1984, through June 30, 
1985. 

(5) After June 30, 1985, the individual 
must— 

(i) Except as provided in 
subparagraph (6) of this paragraph, 
serve at least two years of continuous 
active duty in the Armed Forces 
characterized by the Secretary 
concerned as honorable service; and 

(ii) Except as provided in 
subparagraph (7) of this paragraph, after 
completion of this active duty service, 
the individual must serve at least four 
continuous years service in the Selected 
Reserve, during which the individual 
must participate satisfactorily in 
training as prescribed by the Secretary 
concerned. 


(Authority: 38 U.S.C. 1412(b)) 
(6) The individual also must— 


(i) Be discharged from service with an 
honorable discharge; or 

(ii) Be placed on the retired list; or 

(iii) Be transferred to the Standby 
Reserve or an element of the Ready 
Reserve other than the Selected Reserve 
after service in the Selected Reserve 
characterized by the Secretary 
concerned as honorable service, or 

(iv) Continue on active duty, or 

(v) Continue in the Selected Reserve. 

(7) An individual is exempt from 
serving two years on active duty as 


provided in subparagraph (3) of this 
paragraph when he or she is discharged 
or released during those two years— 

{i) For a service-connected disability, 
or 

(ii) For a medical condition which 
preexisted such service on active duty 
and which VA determines is not service- 
connected, or 

(iii) Under 10 U.S.C. 1173 (hardship 
discharge), or 

(iv) For convenience of the 
government provided the individual 
completes at least 20 months of active 
duty, or 

(v) Involuntarily, for the convenience 
of the government as a result of a 
reduction in force as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy. 

(8) An individual is exempt from 
serving four years in the Selected 
Reserve as provided in subparagraph (5) 
of this paragraph when— 

(i) After completion of the active duty 
required by this paragraph he or she 
serves a continuous period of service in 
the Selected Reserve, and 

(A) Is discharged for a service- 
connected disability, or 

(B) Is discharged for a medical 
condition which preexisted the 
individual's becoming a member of the 
Selected Reserve and which VA 
determines is not service connected, or 

(C) Is discharged for hardship, or 

(D) Is discharged or released after a 
minimum of 30 months service in the 
Selected Reserve for convenience of the 
government, or 

(E) Is discharged involuntarily for the 
convenience of the government as a 
result of a reduction in force, as 
determined by the Secretary of the 
military department concerned in 
accordance with regulations prescribed 
by the Secretary of Defense or by the 
Secretary of Transportation with respect 
to the Coast Guard when it is not 
operating as a service in the Navy, or 

(ii) The individual is obligated at the 
beginning of the two years active duty 
described in subparagraph (3) of this 
paragraph to serve the four years in the 
Selected Reserve as described in 
subparagraph [(5)] of this paragraph, 
and during the two years of active duty 
service he or she is discharged or 
released from active duty in the Armed 
Forces— 

(A) For a service-connected disability, 
or 

(B) For a medical condition which 
preexisted that period of active duty and 
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which VA determines is not service 
connected. 

(9) A veteran who has completed the 
active duty service required by this 
paragraph and has made a commitment 
(as determined by the Secretary 
concerned) to serve four continuous 
years in the Selected Reserve may 
pursue a program of education with 
basic educational assistance while 
performing the required Selected 
Reserve service. 

(10) For the purpose of determining 
continuity of Selected Reserve service, 
the Secretary concerned may prescribe 
by regulation a maximum period of time 
during which the individual is 
considered to have continuous service in 
the Selected Reserve even though he or 
she— 

(i) Is unable to locate a unit of the 
Selected Reserve of the individual's 
Armed Force that the individual is 
eligible to join or that has a vacancy, or 

(ii) Is not attached to a unit of the 
Selected Reserve for any reason 
prescribed by the Secretary concerned 
by regulation other than those stated in 
subdivision (i) of this subparagraph. 

(11) Any decision as to the continuity 
of an individual's service in the Selected 
Reserve made by the Department of 
Defense or the Department of 
Transportation under regulations 
described in subparagraph (9) or (10) of 
this paragraph shall be binding upon 
VA. 


(Authority: 38 U.S.C. 1411, 1412, 1416, Pub. L. 
98-525, 100-689) (Jul. 1, 1985) 


(c) Eligibility to receive educational 
assistance while serving a qualifying 
period of active duty. 

(1) *~**t 

(ii) Completes the requirements of a 
secondary school diploma (or an 
equivalency certificate) before January 
1, 1990, or successfully completes the 
equivalent of 12 semester hours in a 
program of education leading to a 
standard college degree, 

(iii) Serves at least 2 years of 
continuous active duty in the Armed 
Forces; and 

(iv) Remains on active duty. 

(2) Subject to subparagraph (3) of this 
paragraph, VA will consider an 
individual to have met the requirements 
of this section, when he or she— 
(Authority: 38 U.S.C. 1411, 1412, 1416; Pub. L. 
100-689) (Nov. 18, 1988) 

* * * * * 

(iii) Has completed the requirements 
of a secondary school diploma (or 
equivalency certificate) or successfully 
completed the equivalent of 12 semester 
hours in a program of education leading 
to a standard college degree before 
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beginning the training for which he or 
she wishes to receive educational 
assistance. 

(Authority: 38 U.S.C. 1411, 1412, 1424; Pub. L. 
100-689) (Nov. 18, 1988) 


* * * * * 


7. In § 21.7050 paragraph (a)(2) is 
revised to read as follows: 


§ 21.7050 Ending dates of eligibility. 

(a) * ee 

(2) 10 years from the date on which 
the veteran meets the requirement for 
four years service in the Selected 
Reserve found in § 21.7042{b) and 
§ 21.7044(b). 
(Authority: 38 U.S.C. 143] (a); Pub. L. 98-525, 
Pub. L. 100-689) (Nov. 18, 1988) 

8. In § 21.7051 paragraph {a)(2) is 
revised to read as follows: 


§ 21.7051 Extended period of eligibility. 

(a) x** * 

(2) The veteran was prevented from 
initiating or completing the chesen 
program of education within the 
otherwise applicable eligibility period 
because of a physical or mental 
disability that did not result from the 
veteran's willful misconduct. VA will 
not consider the disabling effects of 
chronic alcoholism to be the result of 
willful misconduct. (See § 21.7020(b) 
(38)) # must be clearly established by 
medical evidence that such a pregram of 
education was medically infeasible. VA 
will not consider a veteran who is 
disabled for a period of 30 days or less 
as having been prevented from initiating 
or completing a chesen program, unless 
the evidence establishes that the 
veteran was prevented from enrolling or 
reenrolling in the chosen program or— 
(Authority: 38 U.S.C. 105, 1431(d); Pub. L. 98- 
525, Pub. L. 100-689) (Nov. 18, 1988} 


9. In § 21.7072 introductory text is 
added and paragraphs (a), (b)(1), and 
(c}{1) are revised to read as follows: 


§'21.7072 Entitlement to basic educational 
assistance. 

The provisions of this section apply to 
all veterans and servicem except 
to those to whom § 21.7073 applies. 

(a) Most individuals are entitled to'36 
months of assistance. Except as 
provided in paragraphs (bj, {c) and {d) 
and in § 21.7073, a veteran or 
servicemember who is eligible for basic 
educational assistance is entitled to 36 
months of basic educational assistance 
(or the equivalent thereof in part-time 
educational assistance) {38 U.S.C. 1413; 
= L. 98-525) (Nov. 18, 1988). 

( ) * kk & 

(1) Except as provided in § 21.7073, 
when the provisions of this 


subparagraph are met an eligible 
individual is entitled to one month of 
basic educational assistance {or - 
equivalent thereof in part-time basic 
educational assistance) for each month 
of the individual’s continuous active 
duty service which the individual serves 
after June 30, 1985, and, in the case of an 
individual who had no previous 
eligibility under 38 U.S.C. ch. 34, is part 
of the individual's initial obligated 
period of active duty. Except as 
provided in § 21.7073, VA will apply this 
subparagraph when the individual— 

(i) Establishes eligibility through 
meeting the eligibility requirements of 
§ 21.7042 or § 21.7044, 

(ii) Serves tess than 36 months of 
continuous active duty service after June 
30, 1985 (or less than 24 continuous 
menths of a qualifying obligated period 
of active duty service after June 30, 1985, 
if his or her initial obligated period of 
active duty és less than 3 years), and 

(iii) Is discharged or released from 
active duty either— 

(A) For a service-connected disability, 
or 

(B) For a medical condition which 
preexisted the individual's service on 
active duty and which VA determines is 
not service connected, 

(C) Under 10 U.S.C. 1173 (hardship 
discharge), or 

(D) Involuntarily for the convenience 
of the government as a result of a 
reduction in force, as determined by the 
Secretary of the military department 
concerned in accordance with 
regulations prescribed by the Secretary 
of Defense or by the Secretary of 
Transportation with respect to the Coast 
Guard when it is not operating as a 
service in the Navy. 

(Authority: 38 U.S.C. 1413{a}; Pub. L: 100-689) 
(Jul. 1, 1985) (Oct. 1, 1987) 


* * * 
Cc 


(1) Except as provided in § 21.7073, 
when the provisions of this 
subparagraph are met, an individual is 
entitled to one month of basic 
educational assistance {or the 
equivalent thereof in part-time basic 
educational assistance} for each month 
of the individual’s active duty service 
after June 30, 1985, and in the case of an 
individual who had no previous 
eligibility under 38 U.S.C. ch. 34, is the 
individual's initial obligated period of 
active duty. An individual is entitled to 
one month of basic educational 
assistance {or the equivalent thereof in 
part-time basic educational assistance 
for each four months served by the 
individual in the Selected Reserve after 
June 30, 1985, {other than a month in 
which the individual serves on active 


duty). VA will apply the ores 
this subparagraph when the individual— 


(Authority: 38 U:S:C. 1413(b}; Pub. L. 100-689) 
(Jul. 1, 2985) 


10. Section 21.7073 is added to read as 
follows: 


§ 21.7073 €ntitiement for some individuais 
who establish eligibility during the open 
period. 


(a) Individuals to whom this section 
applies. The provisions of this section 
apply to a veteran or servicemember 
who— 

(1) Establishes eligibility by 
withdrawing an election not to enroll as 
provided in § 21.7642{c); 

(2) Has less than $1,200 deducted from 
his or her military pay; and 

{3) Before completing the period of 
service which the individual was - 
obligated to serve on December 1, 1988, 
the individual— 

(i) Is discharged or released from 
active duty for— 

(A) A service-connected disability, or 

(B) A medical condition which 
preexisted that service, or 

(C) Hardship; or 

(ii) Is discharged or released from 
active duty for the convenience of the 
government after completing not less 
than 20 months of that period of service, 
if that period was less than three years, 
or 30 months, if that period was at least 
three years; or 

(iii) Is involuntarily discharged or 
released from active duty for the 
convenience of the government as a 
result of a reduction in force, as 
determined by the Secretary concerned 
in accordance with regulations 
prescribed by the Secretary of Defense 
or by the Secretary of Transportation 
with respect to the Coast Guard when it 
is not cperating as a service in the Navy. 
(Authority: 38 U.S.C. 1413{c); Pub. L. 100-689) 
(Nov. 18, 1388) 


(b) Entitlement. A veteran described 
in paragraph (a) of this section is 
ent) tled to a number of months of basic 
educational assistance for equivalent 
thereof in part-time basic educational 
assistance) equal to the lesser of— 

(1) A number of months determined 
by multiplying 36 by a fraction the 
numerator of which is the amount by 
which the basic pay of the individual 
has been reduced as provided in 
§ 21.7042(e)(2) and the denominator of 
which is $1,200, or 

(2) The number of months the veteran 
has served on continuous active duty 
after June 30, 1985. 

(Authority: 38 US.C. 1413{c}; Pub. L. 100-989) 
(Nov. 18, 1988) 
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§ 21.7076 [Amended] 

11. In § 21.7076(b){1) remove the 
words “VA will make a change against 
entitlement” and add, in their place, the 
words “Except for those pursuing 
correspondence training, cooperative 
training, or apprenticeship or other on- 
job training, and those receiving tutorial 
assistance VA will make a charge 
against entitlement—{Nov. 18, 1988, Jan. 
1, 1989)” 

12. In § 21.7076 add paragraph (d)(7) 
and (d){8) to read as follows: 


§ 21.7076 Entitlement charges. 

(d) *-* € 

(7) When a veteran is pursuing a 
program of education through 
cooperative training, VA will make a 
charge against entitlement of 80 percent 
of a month for each month in which the 
veteran is receiving payment at the rate 
for cooperative training. If the veteran is 
pursuing cooperative training for a 
portion of a month, VA will make a 
charge against entitlement on the basis 
of total elapsed time (80 percent of a day 
for each day of pursuit). 

(Authority: 38 U.S.C. 1432{d); Pub. L. 100-689) 
(Jan. 1, 1989) 

(8) If an individual is paid tutorial 
assistance as provided in § 21.7141, the 
following provisions will apply. 

{i) There will be no charge to 
entitlement for the first $600 of tutorial 
assistance paid to an individual under 
38 U.S.C. ch. 30. 

(ii) VA will make a charge against the 
period of entitlement of one month for 
each amount of tutorial assistance paid 
under 38 U.S.C. ch. 30, to the individual 
in excess of $600 that is equal to the 
amount of monthly educational 
assistance the individual is otherwise 
eligible to receive for full-time pursuit of 
a residence course as provided in 
§§ 21.7136, 21.7137 and 21.7138, as 
appropriate. When the amount of 
tutorial assistance paid to the individual 
in excess of $600 is less than the amount 
of monthly educational assistance the 
individual is otherwise eligible to 
receive, the entitlement charge will be 
prorated. 


(Authority: 38 U.S.C. 1419; Pub L. 100-689) 
(Nov. 18, 1988) 


13 In § 21.7110 paragraph (a) is 
revised to read as follows: 


§ 21.7110 Selection of a program of 
education. 


(a) General requirement. In order to 
receive educational assistance an 
individual must either be pursuing an 
approved program of education or be 
pursuing refresher or deficiency courses, 
or other preparatory or special 


education or training courses necessary 
to enable the individual to pursue an 
approved program of education. 


(Authority: 38 U.S.C. 1414, 1423, 1434; Pub. L. 
98-528, Pub. L. 100-689) (Aug. 15, 1989) 


* * . ao * 


14. In § 21.7122 paragraphs (b) and 
(e)(5) are revised to read as follows: 


§ 21.7122 Courses precluded. 
* * * * 

(b) Courses outside a program of 
education. VA will not pay educational 
assistance for an enrollment in any 
course which is not part of a veteran’s 
or servicemember’s program of 
education (unless the veteran or 
servicemember is enrolled in refresher 
courses (including courses which will 
permit the veteran or servicemember to 
update knowledge and skills or be 
instructed in the technological advances 
which have occurred in the veteran’s or 
servicemember’s field of employment), 
deficiency courses, or other preparatory 
or special education or training courses 
necessary to enable the veteran or 
servicemember to pursue an approved 
program of education)}— 

(Authority: 38 U.S.C. 1402(3), 1434, 1652(b); 
Pub. L. 98-525) (Aug. 15, 1989) 


* * * * * 


(e) oe @ @ 

(5) Except as provided in § 21.4252(j), 
a course from which the veteran or 
servicemember withdrew without 
mitigating circumstances, or 
(Authority: 38 U.S.C. 1780(a)(4); Pub. L. 100- 
689) (Jun. 1, 1989) 

15. In § 21.7136 paragraphs (a)(3), 
(b)(3) and (d)(3) are added and 
paragraph (c){1) introductory text is 
revised to read as follows: 


§ 21.7136 Rates of payment of basic 
educational assistance. 

(a) **e 

(3) Except as otherwise provided in 
this section, the monthly rate of basic 
educational assistance payable to a 
veteran who is pursuing a cooperative 
course is $240. 

(Authority: 38 U.S.C. 1432{d); Pub. L. 100-689) 
(Jan. 1, 1989) 
* t * * * 

(b) ee * 

(3) Except as otherwise provided in 
this section, the monthly rate of basic 
educational assistance payable is $200 
when— 

(i) The veteran's initial obligated 
period of active duty is less than three 
years, 

(ii) The veteran has not served and is 
not committed to serve in the Selected 
Reserve for a period of four years, and 
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(iii) The veteran is pursuing a 
cooperative course. 
(Authority: 38 U.S.C. 1432(d); Pub. L. 100-689) 
(Jan. 1, 1989) 


* * * * * 


(c) se 

(1) For individuals other than those 
pursuing cooperative training, or 
apprenticeship or other on job training it 
may not exceed— 


* * * * * 


(d) * * t 

(3) For individuals pursuing 
cooperative training, it may not exceed 
$320 per month. 
(Authority: 38 U.S.C. 1423(d) 

16. In § 21.7137 paragraphs (a)(1), 
(d)}(1) and (d)(3) are revised to read as 
follows: 


§ 21.7137 Rates of payment of basic 
educational assistance for individuals with 
remaining entitiement under 38 U.S.C. 
chapter 34. 


(a) Minimum rates. 

(1) Except as otherwise provided in 
this section, the monthly rate of basic 
educational assistance will be the rate 
taken from the following table. 


361.60 | 382.00 401.60 


* See paragraph (b). 


(38 U.S.C. 1415(c), 1432{d); Pub. L. 98-525, 
Pub. L. 100-689) (Jan. 1. 1989) 


* * * * * 


(d) xk t 

(1) For individuals other than those 
pursuing cooperative training, an 
apprenticeship or other on-job training it 
may not exceed— 
* * * * * 

(3) For individual pursuing 
cooperative training, it may not exceed 
$320 per month. 


(Authority: 38 U.S.C. 1432(d)) (Jan. 1, 1989) 


* * * * * 
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17. In § 21.7138 paragraphs (a)(1) and 
(b)(1) are revised and paragraph (b)(3) is 
added to read as follows: 


§ 21.7138 Rates of supplemental 
educational assistance. 

(a) Rates for veterans. 

(1) Except for a veteran pursuing 
apprenticeship or other on-job training, 
the rate of supplemental educational 
assistance payable to a veteran is at 
least the rate stated in this table. 


Training Monthly rate 


150. 
150 See paragraph (c). 


75 See paragraph (c). 
240. 


38 U.S.C. 1415(d), 1422, 1432(d); Pub. L. 98- 
525, Pub. L. 100-689 (Jan. 1, 1989) 
* * * * on 

(b) Increase in supplemental 
educational assistance rates (‘kicker’). 

(1) For an individual other than one 
pursuing an apprenticeship or other on- 
job training or cooperative training it 
may not exceed— 

(Authority: 38 U.S.C. 1432(d) (Jan. 1, 1989) 
* * * * * 

(3) For an individual pursuing 
cooperative training, it may not exceed 
$240 per month. 
(Authority: 38 U.S.C. 1422(b), 1432(d) (Jan. 1, 
1989) 


* * * * * 


18. In § 21.7140 paragraph (g) is added 
to read as follows: 


§ 21.7140 Certifications and release of 
payments. 


* * * * * 

(g) Payments of accrued benefits. 
Educational assistance remaining due 
and unpaid at the date of the 
servicemember's or veteran's death is 
payable under the provisions of § 3.1000 
of this chapter. 


(Authority: 38 U.S.C. 1417(b); Pub. L. 100-689) 
(Jul. 1, 1985) 


19. § 21.7141 is added to read as 
follows: 


§ 21.7141 Tutorial assistance. 

(a) Entitlement to tutorial assistance. 

(1) An individual who is otherwise 
eligible to receive benefits under the 
Montgomery GI Bill—Active Duty nay 
receive supplemental monetary 
assistance to provide tutorial services if 
he or she— 

(i) Is pursuing a post-secondary 
educational program on a half-time or 
greater basis at an educational 
institution, and 


(ii) Has a deficiency in a subject 
which is indispensable to the 
satisfactory pursuit of an approved 
program of education. 

(2) This supplemental monetary 
assistance shall be termed tutorial 
assistance. 


(Authority: 38 U.S.C. 1419, 1692; Pub. L. 100- 
689) (Nov. 18, 1988) 


(b) Application for tutorial assistance. 
The application for tutorial assistance 
shall be in the form prescribed by the 
Secretary and shall contain such 
information as the Secretary may 
require. 

(Authority: 38 U.S.C. 1419, 3001; Pub. L. 100- 
689) (Nov. 18. 1988) 


(c) Approval of tutorial assistance. 
The Department of Veterans Affairs will 
approve an application for tutorial 
assistance when— 

(1) The educational institution where 
the individual is pursuing a program of 
education certifies that— 

(i) Individualized tutorial assistance is 
essential to correct a definiency in a 
specified subject or subjects required as 
a part of, or which is prerequisite to, or 
which is indispensable to the 
satisfactory pursuit of an approved 
program of education; 

(ii) The tutor selected— 

(A) Is qualified; and 

(B) Is not the parent, spouse, child, 
brother or sister of the individual; and 

(iii) The charges for this assistance do 
not exceed the customary charges for 
such tutorial assistance; and 

(2) The assistance is furnished on an 
individual basis. 

(Authority: 38 U.S.C. 1419, 1692; Pub. L. 100- 
689) (Nov. 18, 1988) 


(d) Limitations on tutorial assistance. 

(1) The Department of Veterans 
Affairs will authorize tutorial assistance 
in an amount not to exceed $100 per 
month. 

(2) Tutorial assistance provided under 
this section will not exceed a maximum 
of $1,200. 

(Authority: 38 U.S.C. 1419, 1692; Pub. L. 100- 
689) (Nov. 18, 1988) 


20. In § 21.7220 paragraph (b)(9) is 
revised to read as follows: 


§ 21.7220 Course approval. 


* * * * * 


(9) Section 21.4265—Practical training 
approved as institutional training, (Jan. 
1, 1989). 

21. In § 21.7222 paragraphs (f) and (g) 
are removed, paragraphs (h) and (i) 
redesignated (f) and (g) and paragraphs 
(d) and (e) are revised to read as 
follows: 
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§ 21.7222 Courses and enroliments which 
may not be approved. 


+ * * « * te * 


(d) A course, or a combination of © 
courses consisting of institutional 
agricultural courses and concurrent 
agricultural employment commonly 
called a farm cooperative course; or 

(e) An independent study course 
which does not lead to a standard 
college degree. 


(Authority: 38 U.S.C. 1434, 1673; Pub. L. 98- 
525, Pub. L. 99-576, Pub. L. 100-689) (Jan. 1, 
1989, Aug. 15, 1989) 


* * * * * * * 


22. § 21.7280 is added to read as 
follows: 


§ 21.7280 Death benefit. 


(a) Overview. VA will pay a death 
benefit under 38 U.S.C. ch. 30 when an 
individual's death meets the criteria of 
this section; the individual is survived 
by someone described in this section; 
and the amount of educational 
assistance paid or payable to the 
individual is less than the amount 
reduced from the individual's basic pay. 
(Authority: 38 U.S.C. 1417; Pub. L. 100-689) 
(Jul. 1, 1985) 


(b) Necessary criteria for death 
benefit. VA may pay a death benefit 
under 38 U.S.C. ch. 30 only if— 

(1) The individual dies while on active 
duty, 

(2) The death of the individual is 
service connected. In determining if the 
death is service-connected, VA will 
apply the provisions of § 3.312 of this 
chapter; and 

(3) Either— 

(i) At the time of the individual’s 
death he or she is entitled to basic 
educational assistance through having 
met the eligibility requirements of 
§ 21.7042, or 

(ii) At the time of the individual's 
death he or she is on active duty with 
the Armed Forces and but for the 
minimum service requirements of 
§ 21.7042(a) (2) or § 21.7042(b) (3) or (4) 
would be entitled to basic educational 
assistance through having met the 
eligibility requirements of § 21.7042. 


(Authority: 38 U.S.C. 1417(a); Pub. L. 100-689) 
(Jul. 1, 1985) 


(c) Payee. (1) VA shall pay a death 
benefit to the living person or persons in 
the order listed in this paragraph: 

(i) The beneficiary or beneficiaries 
designated by the individual under the 
individual's Servicemen’s Group Life 
Insurance Policy; 

(ii) The surviving spouse of the 
individual; 
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{iti} The surviving child or children of 
the individual, in equah shares; 

(iv) The surviving parent or parents of 
the individual in equal shares. 

(2) If none of the persons listed in this 
subparagraph is living, VA shall not pay 
a death benefit under this section. 
(Authority: 36 U.S.C. 1417{a)(2); Pub. L. 100- 
689) (Jul. 1, 1985); 

(d) Amount of death benefit. (1). The 
amount cf any payment made under this 
section shall be equal to— 

(i} The amount reduced from the 
individual's basic pay as provided in 
§ 21.7042(f) less— 

(ii) The total of— 

(A) The amount of educational 
assistance that has been paid to the 
individual under 38 U.S.C. ch. 30; and 

(B) The amount of accrued benefits 
paid or payable with respect to the 
individual. 

(2) VA shall pay no death benefit 
when the amount determined by 
subparagraph (1) of this paragraph is 
zero or less than zero. 

(Authority: 38 U.S.C. 1427 (b} and (c}; Pub. L. 
100-689) (Jul. 1, 1985) 
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Conduct in Buiidings and on Grounds 
at the Nationaf Emergency Training 
Center 


AGENCY: Federal Emergency 
Management Agency (FEMA). 


ACTION: Proposed rule. 


SUMMARY: This proposed rule prescribes 


the standards of conduct for persons 
entering onto the premises at the FEMA 
National Emergency Training Center 
(NETC) in Emmitsburg, Maryland. 
Currently there is no standard of 
conduct for visitors, contractors, guests 
or students at NETC. This proposed rule 
is adapted from the General Services 
Administration regulations concerning 
Conduct on Federal Property, is revised 
to be agency specific and is applicable 
to the NETC facility owned by FEMA 
and under its custody and control. Fhe 
implementation of the proposed rule at 
NETC will provide a basis for corrective 
action in instances of violation{s) of the 
standard of conduct at the NETC 
facility. 

DATES: Comments must be submitted on 
or before December 17, 1990. 


ADDRESSES: Submit written comments, 
in duplicate, to the Rules Docket Clerk,. 
Federal Emergency Management 
Agency, Room 840, 500'€ Street, SW., 
Washington, DC 20472. 

FOR FURTHER INFORMATION CONTACT: 
Ronald P. Face, Jr., Chief, NETC 
Operations and Support Division, Office 
of Training, Federal Emergency 
Management Agency, National 
Emergency Training Center, 16825 South 
Seton Avenue, Emmitsburg, Maryland 
21727, Telephone (301) 447-1223. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is not a major rule for the 
purposes of Executive Order. 12291 of 
February 27, 7967. Ft will not have an 
annual effect on the economy of $100 
million or more; will not result in a 
major increase im costs or prices to 
consumers, individual industries, 
Federal, State, or local agencies, or 
geographic regions; and will not have a 
significant adverse impact on 
competition, employment, investment, 
productivity, innevation or the ability of 
United States-based enterprises to 
compete with foreign based enterprises 
in domestic er export markets. 

This Part applies to Federal, State, 
and local agencies. In accordance with 
the Regulatory Flexibility Act of 19860, it 
is hereby certified that this: proposed 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

This rule does not contain information 
requirements that are subject to the 
Paper Work Reduction Act of 1980 (44 
U.S.C. 3581 et seg.) and OMB 
implementing regulations 5 CFR Part 
1320. 

The regulation in this Part provides 
guidance to Federal, State and Jocal 
agencies which may or may not take an 
action which could be subject to 
environmental documentation 
requirements. This guidance has no 
environmental consequences and it is 
determined, under FEMA's regulation 
published in 44 CFR 10.8, that it is not _ 
necessary to prepare either an 
environmental assessment or an 
environmental impact statement. 

In promulgating these rules, FEMA 
has considered the President's Executive 
Order on Federalism issued on October 
26, 1987 (E.O. 12622, 52 FR 41685). The 
purpose of the order is to assure the 
appropriate division of governmental! 
responsibilities between national 
government and the States. The problem 
dealt with in this part is national in 
scope. 


List of Subjects in 44 CFR Part 15 


Federal buildings and. facilities; 
Penalties; Security measures. 
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PART 15 [AMENDED] 

Accordingly, chapter 1, part 15, title 
44, Code of Federal Regulations is 
proposed to be amended by adding a 
new subpart B to part 15 to read as 
follows: 


Subpart B—Conduct at the National 
Emergency Training Center 

Sec. 
15.31 
15.32 
45.33 
15.34 
15.35 
15.36 
15.37 
15.38 
15.39 
15.40 
15.41 
15.42 
15.43 
15.44 


Purpose. 
Applicability. 
Inspection. 
Preservation of property. 
Conformity with signs and directions. 
Disturbances. 
Gambling. 
Alcohelic beverages and narcotics. 
Soliciting, vending and debt collection. 
Distribution of handbills. 
Photographs and other depictions. 
Dogs and other animals. 
Vehicular and pedestrian traffic. 
Weapons and explosives. 
15.45 Penalties. 
15.46 Other laws. 

Authorities: EO 11222, EO 22148, Federal 
Fire Prevention and Control Act of 1974, Pub. 
L. 93-498, 15 U.S.C. 2201, et seq. 


Subpart B—Conduct at the National 
Emergency Training Center 


§ 15.31 Purpose. 


To set forth the National Emergency 
Training Center (NETC) policy and 
procedure relating to the NEFC grounds. 
and buildings and to the conduct of all 
persons entering, while on, and leaving 
the NETC, and actions te be taken for 
violation of these rules and regulations. 
§15.32 Applicability. 

This subpart applies to all property 
known as the “National Emergency 
Training Center,” lecated on 16825 
South Seton Avenue in Emmitsburg, 
Maryland, which is owned, operated 
and controlled by the Federal 
Emergency Management Agency 
(FEMA) and te all persons entering, 
while on, or leaving the property. 


§ 15.33 Inspection. 

All vehicles, packages, handbags, 
briefcases, and other containers brought 
into, while on, or being removed from 
NETC may be subject to inspection. A 
full search of a person may accompany 
an arrest or apprehension. 

§15.34 Preservation of property. 

The improper disposal of rubbish at 
NETC, the willful destruction of or 
damage to property, the theft of 
property, the creation of any hazard to 
persons or things, the throwing of 
articles of any kind from or at a 
building, or the climbing upon the roof 
or any part of the building is prohibited. 
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§ 15.35 Conformity with signs and 
directions. 

Persons in and on the NETC shall at 
all times comply with official signs of a 
prohibitory, regulatory, or directory 
nature and with the direction of the 
security force or other authorized 
individuals. 


§ 15.36 Disturbances. 


Any unwarranted loitering, disorderly 
conduct, or other conduct at NETC 
which creates loud or unusual noise or a 
nuisance; which unreasonably obstructs 
the usual use of classrooms, dormitory 
rooms, entrances, foyers, lobbies, 
corridors, offices, elevators, stairways, 
roadways or parking lots; which 
otherwise impedes or disrupts the 
performance of official duties by 
Government employees or Government 
contractors; which interferes with the 
delivery of the educational program; or 
which prevents the general public from 
obtaining the services provided on the 
property in a timely manner, is 
prohibited. 


§ 15.37 Gambling. 


Participating in games for money or 
other personal property or the operating 
of gambling devices, the conduct of a 
lottery or pool, or the selling or 
purchasing of numbers tickets at NETC 
is prohibited. 


§ 15.38 Alcoholic beverages and 
narcotics. 

Operating a motor vehicle at NETC by 
a person under the influence of alcoholic 
beverages, narcotic drugs, 
hallucinogens, marijuana, barbiturates, 
or amphetamines is prohibited. Entering 
upon, or while in the property under the 
influence of or using or possessing any 
narcotic drug, hallucinogen, marijuana, 
barbiturate, or amphetamine is 
prohibited.This prohibition shall not 
apply in cases where the drug has been 
prescribed for a patient by a licensed 
physician. Entering upon the property, or 
being on the property under the 
influence of alcoholic beverages is 
prohibited. Bringing alcoholic beverages, 
narcotic drugs, hallucinogens, 
marijuana, barbiturates or 
amphetamines onto the premises of 
NETC is prohibited unless the individual 
has been authorized. The use of 
alcoholic beverages on the property is 
prohibited except in the Student Center 
and other locations and occasions as 
authorized in writing by the Director, 
Office of Training, FEMA, or his/her 
designee. 


§ 15.39 Soliciting, vending and debt 
collection. 


Soliciting alms and contributions, 
commercial or political solicitation and 


vending of all kinds, displaying or 
distributing commercial advertising, or 
collecting private debts at NETC are 
prohibited. This does not apply to: 

(a) Approved national or local fund 
drives for health, welfare, or other 
purposes as authorized by the “Manual 
on Fund Raising Within the Federal 
Service” issued by the U.S. Office of 
Personnel Management and sponsored 
or approved by the occupant agencies 
(all such drives must have the prior 
approval of the Director, Office of 
Training, FEMA or his/her designee); 

(b) Concessions or personal notices 
posted by employees on authorized 
bulletin boards; and 

(c) Solicitation of labor organization 
membership or dues authorized by 
occupant agencies under the Civil 
Service Reform Act of 1978 Title 5, 
United States Code, Section 1101. 


§ 15.40 Distribution of handbills. 


The distribution of materials such as 
pamphlets, handbills, and/or flyers, and 
the displaying of placards or posting of 
materials on bulletin boards or 
elsewhere at NETC is prohibited except 
as authorized above or when such 
distribution of displays are conducted as 
part of authorized government activity. 


§ 15.41 Photographs and other depictions. 


Photographs may be taken inside 
classroom or office areas only with the 
consent of the occupants. Except where 
security regulations apply or a Federal 
court order or rule prohibits it, 
photographs may be taken in entrances, 
lobbies, foyers, corridors, or auditoriums 
when used for public meetings. Subject 
to the foregoing prohibitions, 
photographs for advertising and 
commercial purposes may be taken only 
with written permission of the Assistant 
Director/Chief, NETC Operations and 
Support Division or other authorized 
official where the photographs are to be 
taken. 


§ 15.42 Dogs and other animals. 


Dogs and other animals, except for 
seeing eye dogs or other guide dogs, 
shall not be brought into the buildings at 
NETC for other than official purposes. 


§ 15.43 Vehicular and pedestrian traffic. 


(a) Drivers of all vehicles entering or 
while at NETC shall drive in a careful 
and safe manner at all times and shall 
comply with the parking and vehicle 
registration/requirements (except 
parking of four hours or less), signals 
and directions or security personnel and 
all posted traffic signs; 

(b) The blocking of entrances, 
driveways, walks, loading platforms, or 


fire hydrants on the property is 
prohibited; and 

(c) Parking without authority, parking 
in unauthorized locations or parking 
contrary to the direction of posted signs 
is prohbiited. Vehicles parked in 
violation, where warning signs are 
posted, shall be subject to removal at 
the owner's risk and expense. The 
Director, Office of Training or his/her 
designee may supplement this 
paragraph from time to time by issuing 
and posting such specific traffic 
directives as may be required. When 
issued and posted, such directives shall 
have the same force and effect as if 
made a part hereof. Proof that a motor 
vehicle was parked in violation of these 
regulations or other directives may be 
taken as evidence that the registered 
owner was responsible for the violation. 


§ 15.44 Weapons and explosives. 


No person entering or while at NETC 
shall carry or possess firearms, other 
dangerous or deadly weapons, 
explosives, or items intended to be used 
to fabricate an explosive or incendiary 
device, either openly or concealed, 
except for official purposes (i.e., Federal, 
State or local law enforcement; when 
authorized by the Director, Office of 
Training; or his designee or contract 
security forces when authorized by the 
contract project officer) and in 
accordance with FEMA policy governing 
the possession of firearms. 


§ 15.45 Penalties. 


(a) Misconduct: Any misconduct will 
be processed and disposed of in 
accordance with FEMA/NETC policy or 
instruction. 


(b) Parking violations: Vehicles 
parked in violation of State law, FEMA 
or NETC Instruction shall be subject to 
towing at the owner’s expense. 


§ 15.46 Other laws. 


Nothing contained in this subpart 
shall be construed to abrogate any other 
Federal laws or any State and local 
laws and regulations applicable to the 
National Emergency Training Center 
premises. This subpart supplements the 
penal provisions of Title 18, United 
States Code, relating to Crimes and 
Criminal Procedure, which apply 
without regard to the place of the 
offense and those penal provisions 
which apply in areas under the special 
maritime and territorial jurisdiction of 
the United States, as defined in 18 
U.S.C. 7. However, the content of this 
subpart supersedes those provisions of 
State law which are made Federal 
criminal offenses by virtue of the 
Assimilated Crime Act (18 U.S.C. 13) to 





the extent that they are in conflict with 
this subpart. State and local criminal 
laws are applicable as such only to the 
extent that authority in that regard has 
been. reserved to the State by the State 
consent or cession statute or vested in 
the State by Federal statute. 

Dated: October 5, 1990: 
Laura B. Buchbinder, 
Acting Director, Office of Training. 
{FR Doc. 90-24477 Filed 16-17-90; 8:45am 
BILEING CODE 6718-01- 


ACTION 
45 CFR Part 1235 


Locaily Generated Contributions in 
Older American Votunteer Programs 


AGENCY: Action. 


ACTION: Notice of Proposed Rulemaking. 


summary: ACTION, the federal 
domestic volunteer agency, is issuing a 
notice of proposed rulemaking to 
explain its. policy on locally generated 
contributions for ACTION grantees in 
the Older American Volunteer 
Programs. This: proposed rule 
implements section 224 of the Domestic 
Volunteer Service Act of 1973, as 
amended, (DVSA), which provides that 
when locally generated contributions 
made to Older American Volunteer 
Programs are in excess of the required 
non-Federal match, the Director of 
ACTION may not restrict the manner in 
which the contributions are expended, if 
the expenditures are not inconsistent 
with the DVSA. The proposed rule sets 
forth definitions for terms used within 
section 224 as well as implementation 

and a statement of policy on 
section 224. 


DATES: Comments must be submitted on 
or before November 19, 1990. 


ADDRESSES: Comments should be sent 

to John Seal, Executive Officer, 

ACTION, 1100 Vermont Avenue, NW., 

room. 10100, Washington, DC 20525. 

FOR FURTHER INFORMATION CONTACT:. 

Johz Seal, Executive Officer, ACTION, 

at 202-634-9380 (FFS 634-9380). 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background. 

Il. Opportunity for Public Comment 

Ill. Executive Order 12292. Regulatory 
oe Act, and Paperwork Reduction 


I. Introduction and Background 


The 1984 amendments to the Domestic 
volunteer Service Act of 1973, Public 
Law 93-113 (DVSA), added section 224. 
(A minor technical amendment was 


added in. the 1989. amendments:), Section 
224 currently provides: 


Whenever locally generated contributions. 
made to volunteer projects for older 
Americans. under this title are. in. excess of 
the amount required by the Director, the 
Director may not restrict the manner in which 
such contributions are expended if 
expenditures from locally generated 
contributions are not inconsistent with the 
provisions of this: Act. 

Section 224 was added to provide 
grantees greater flexibility in the use of 
the non-Federal contributions. that 
exceed the matching amounts required 
by ACTION. ACTION’s implementation 
of sectior 224 is based on the Agency's 
interpretation of the Congressional 
intent, ag set forth in the legislative 
history- 

In its repert accompanying S. 1129, the 
Senate Committee on Labor and Human 
Resources stated, in pertinent part: 


The intent of the new section is to change 
current ACTION policy of controlling the 
detail of all project expenditures, even those 
financed by non-federal contributions over 
and above the required match. The 
Committee agrees that greater local 
determination must be provided. Decisions as 
to whether vans: should be: purchased, staff 
training be conducted, client related 
transportation be. provided and the like,.can. 
appropriately be made by project directors 
clesest to the day-to-day project operation. In 
addition, the Committee notes examples of 
where ACTION ' policy of controlling non- 
federal funds has conflicted with policies of 
the local entities making contributions to 
OAVP projects—state civil service salary 
scales for project directors have been higher 
than those allowed by ACTION; state 
requirements for transportation and meal 
reimbursement have been denied by 
ACTION. The Committee agrees that 
organizations contributing mon-federal dollars 
to the OAVP' should be able to participate in 
directing the expenditures of their 
contributions, as long as they comply with 
the imtent of the Domestic: Volunteer Service 
Act. 

The Committee expects that expenditure of 
locally contributed funds will be used to. 
enhance the effective operation of individual 
projects, and will not be used: for purposes: 
that would be contrary to the intent of the 
Domestic Volunteer Service Act. The 
Committee recognizes the need for flexibility 
in the expenditure of locally raised support— 
some non-federal funding sources may wish 
to contribute funds for specific purposes;.in 
addition, individual projects must respond to 
locak needs requirements, circumstances, and 
policies. Fhe: Committee believes its 
amendment will provide for an. effective 
balance between the federal responsibility of 
federal dollars and focal sponsors’ 
responsibility to manage projects in keeping 
with loca policies, needs, and funding 

ities. 

The Committee is concerned about 
accountability here is: the overall: 
management of any federally sponsored 
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program. The ACTION agency is responsible 
for oversight of the Older American 
Volunteer Programs. It. expects that project 
budgets will reflect true costs. of the program. 
Accurate records of proposed and actual 
expenditures of the locally controlled non- 
federal doltars in excess of the required 
match stil must be reflected in project 
budgets to insure they are spent within. the 
intent of the statute or published regulations. 

S. Rep. No. 182, 98th Cong. ?st Sess. 10-11 
(1983). 


II. Opportunity for Public Comment 


Interested persons: are invited to 
submit written comments to ACTION. 
Comments should be: sent to Johm Seal, 
Executive: Officer, ACTION, 1100 
Ver.nont Avenue, NW.,. Room 10100, 
Washington, DC 20525 Comments must 
be submitted om or before the date listed 
earlier im this notice. 

Ill. Executive Order 12291, Regulatory 
Flexibility Act, and Paperwork 
Reduction Act 


The proposed rule is not a major rule 
for the purposes of Executive Order 
12291 of February 17, 1981. As required 
by the Regulatory Flexibility Act, it is 
hereby certified that this proposed rule 
will not have a significant impact om 
small business entities. The provisions 
of the Paperwork Reductiom Act do rot 
apply as this action will not create any 
new record keeping or reporting burdens 
or substantially increase costs. to the 
Government and the public. 


List of Subjects in 45 CFR Part 1235 


Aged, Grant programs-social 
programs, Volunteers. 

For the reasons set forth in the 
preamble, chapter XII, title 45 of the 
Code: of Federal Regulations is proposed 
to be amended as follows: 

Part 1235 is added to read: as follows. 


PART 1235—LOCALLY GENERATED 
CONTRIBUTIONS IN OLDER: 
AMERICAN. VOLUNTEER PROGRAMS 


Sec. 

1235.1 Definitions. 

12352 Implementation guidance. 

1235.3 Statement of policy. 

Appendix to Part 1235—Interpretation of 
Audit Procedures 


Authority: 42 U.S.C. 5024, 42 U.S.C. 5060. 


§ 1235.1 Definitions. 

As used in this part and in section 224 
of the Domestic Volunteer Service Act 
of 1973, as amended, the following 
definitions shall apply: 

(a) Director means the Director of 
ACTION. 

(b) Locally Generated Contributians 
means ali contributions generated by the 
grantee im support of the grant, including 
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non-ACTION Federal, State, local 
government and privately raised 
co 

(c) Amount Required by the Director 
means the proportion of the non-Federal 
contribution (including in-kind 
contributions) for a grant or contract 
made under the Domestic Volunteer 
Service Act of 1973, as amended, 
required by the Director in order to 
receive ACTION funds. This proportion 
is generally 10% for the Foster 
Grandparent Program/Senior 
Companion Program {FGP/SCP) and 
generally 10%, 20%, and 30% for the 
Retired Senior Volunteer Program 
(RSVP) in the first, second, and 
subsequent years respectively. The 
“amount required by the Director” is 
also called the “local match.” 

(d) Jn Excess of the Amount Required 
by the Director means of the total 
locally generated contributions, the 
amount over and above the percentage 
match (generally 10% for FGP/SCP and 
10%, 20% and 30% for RSVP in the first, 
second, and subsequent years 
respectively) required by the Director of 
ACTION to be raised from non-ACTION 
sources to support the grant. 

{e) Inconsistent with the Provisions of 
This Act means expenditures not in 
support of ACTION programs, as 
defined by the Domestic Volunteer 
Service Act of 1973, as amended. For 
example: 

(1) inconsistency with the age 
threshold for volunteers for all Older 
American Volunteer Programs (OAVP). 

(2) Incensistency with the low income 
test for the FGP and SCP programs. 

(3) Variations from the approved 
stipend levels for the FGP and SCP 
programs. 

(4) Inconsistency with the prohibition 
against political activity under all of the 
OAVP programs. 

(5) Unreasonable cost for a low-cost 
volunteer program.- 


§ 1235.2 Implementation guidance. 

ACTION’s implementation of section 
224 of the DVSA is based on 
fundamental principles regarding the 
Congressional intent of the Section as 
well as the Executive Branch’s policy on 
Federal financial assistance to grantees. 
These principles include: 

(a) That ACTION may not restrict 
grantees’ use of excess contributions as 
long as those expenditures are “not 
inconsistent” with the Domestic 
Volunteer Service Act of 1973, as 
amended. 

(b) That grantees are to fully account 
for and document expenditures of non- 
Federal contributions, regardless of 
whether they are used to meet 


ACTION's local match requirement or 
are in escess of the requirement. 

{c) That all expenditures in support of 
a Federal grant can be audited by the 
responsible Federal agency or by 
independent auditors performing audits 
pursuant to OMB Circulars A-128 and 
A-133. Copies of OMB Circulars A-128 
and A-133 are available at ACTION, 
1100 Vermont Avenue, NW., Room 9200, 
Washington, DC 20525. 


§1235.3 Statement of policy. 

{a) Expenditures of locally generated 
non-Federal contributions required by 
the Director as matching funds must 
meet the requirements specified in 
ACTION’s Grants Management and 
Program Operations Handbook, 
ACTION Order 2650.2, as amended, and 
the Domestic Volunteer Service Act of 
1973, as amended. Copies of ACTION's 
Grants Management and Program 
Operations Handbook, ACTION Order 
2650.2, as amended, are available at 
ACTION, 1100 Vermont Avenue, NW., 
Room 9200, Washington, DC 20525. 

(b) All expenditures by the grantee of 
Federal and non-Federal funds 
(including expenditures from excess 
locally generated contributions) in 
support of the grant are subject to 
ACTION authorized audits. 

(c) ACTION will not restrict the 
manner in which locally generated 
contributions in excess of the required 
match are expended if these 
expenditures are not inconsistent with 
the Domestic Volunteer Service Act of 


°1973, as amended. 


Appendix to Part 1235—Interpretation of 
Audit Procedures 
I. Because questions regarding the 


implementation of section 224 often concern 
auditing procedures, this Appendix explains 


how audits will be conducted in relation to 


this part. This part does not create any new 
auditing requirements. 

IL. Consistent with establishd law, audits of 
grantees authorized by ACTION will be 
conducted in the following manner: 

(a) All expenditures in support of a Federal 
grant can be audited. Adequate financial 
records and supporting documentation must 
be kept for both cash and in-kind 
contributions {see ACTION’s Grants 
Management Handbook for Grantees, 
ACTION Order 2650.2). 

ffl. Three definitions are important to 
understand in relation to ACTION authorized 
audits: 

(a) The term “questioned cost,” pursuant to 
the inspector General Act of 1978, as 
amended, 5 U.S.C. Appendix 3, means an 
expenditure of grant funds that is questioned 
by the Inspector General because of: 

{1) An alleged violation of a provision of 
the Domestic Volunteer Service Act of 1973, 
as amended, or other law, regulation, or grant 
governing the expenditure of funds by the 
grantee; 


(2) A finding that, at the time of an audit 
the cost is not supported by adequate 
documentation; or 

(3) A finding that the expenditure of fands 
for the intended purpose is unnecessary or 
unrea. \ 

(b) The term “disallowed cost” means a 
questioned cost related to Federal or tecal 
match expenditures that ACTION 
management, in a management decision, has 
sustained or agreed should not be charged to 
the Government. 

(c) The term “program finding” means a 
questioned cost identified as from ihe 
grantee’s excess locally generated 
contributions which are referred to ACTION 
program staff for management consideration. 

IV. When costs are questioned from locally 
generated contributions, ACTION’s auditors 
will distinguish between costs as part of the 
local match and costs as part of the excess 
contribution. 

V. If a questioned cost is identified as part 
of the grantee’s local match requirement, the 
cost may be disallowed by ACTION. if the 
grantee has raised locally generated 
contributions in excess of the matching 
requirement and those expenditures are not 
questioned, and are consistent with the 
DVSA of 1973, as amended, for lecal match 
expenditures, they may be substituted for the 
disallowed costs in order for the grantee to 
meet its matching requirement. If not enough 
expenditures from excess contributions exists 
to substitute for the disallowed costs, the 
grantee will be deemed as not having met the 
local match requirement. 

VI. If a cost is questioned which the 
grantee identifies as from its excess locally 
generated contributions, it will be identified 
by the auditor as a program finding. Program 
findings by the Inspecter General may 
include, but are not limited to: 

(a) Inadequate records to document the 
expenditures and provide assurance of the 
grantee’s internal controls over the use of its 
cash and in kind contributions; and 

(b) Evidence that expenditures were made 
that are inconsistent with the Domestic 
Volunteer Service Act of 1973, as amended. 

VII. Once program findings are identified, 
they would be referred to ACTION’s program 
management staff for appropriate corrective 
steps. Costs identified as program findings 
would not be disallowed, but program 
decisions may be made to take steps, 
including but not limited to: 

(a) Requiring the grantee to adhere to 
stated program goals and objectives as a 
condition for future funding; 

(b) Requiring the grantee to adopt a 
stronger financial management and control 
system; and 

(c) Reducing funding in the subsequent 
year. 

Signed in Washington, DC October 12, 
1990. 


Jane A. Kenny, 

Director of ACTION. 

[FR Doc. 90-24577 Filed 10-17-90; 8:45 am} 
BILLING CODE €050-28-™ 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 36 
[CC Docket No. 80-286, FCC 90-306] 


Common Carrier Services; Revise the 
Definition of “Study Area” 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The FCC tentatively 
concludes that the current defintion of 
study area, which freezes study area 
boundaries as they were on November 
15, 1984, should be changed. The 
proposed rules would allow carriers to 
change or establish new study areas 
within a single state including those 
study areas with exchanges in bordering 
states sharing a community of interest 
without waivers or approvals from the 
FCC when they: (a) Combine existing 
study areas after merger of affiliate 
operations; or (b) purchase exchanges 
from or sell exchanges to unaffiliated 
parties. The FCC proposes that the new 
procedure would apply only if the 
parties involved notify the state 
agencies that they plan to change their 
study areas if the transaction is 
approved and only if the state agencies 
do not oppose the changes. If no review 
procedures apply in a state, the parties 
must notify that state, before applying to 
the FCC, of their intention to revise 
study areas. It is also proposed that 
each carrier provide the FCC with 
information regarding the transaction. 
The issue is referred to the CC Docket 
No. 80-286 Joint Board for its 
recommendations. 

DATES: Comments on the FCC’s specific 
proposals may be filed on or before 
November 30, 1990. Reply comments 
may be filed on or before December 14, 
1990. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 
Washington DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Eugene Gold, telephone (202) 634-1861. 
SUPPLEMENTARY INFORMATION: The 
following collection of information 
contained in this proposed rule has been 
submitted to the Office of Management 
and Budget for review under section 
3504(h) of the Paperwork Reduction Act. 
Copies of the submission may be 
purchased from the Commission's copy 
contractor, International Transcription 
Service, (202) 857-3800, 2100 M St., NW., 
Suite 140, Washington, DC 20037. 
Persons wishing to comment on this 
information collection should direct 
their comments to Bruce McConnell, 


(202) 395-3785, Office of Management 
and Budget, Room 3235, NEOB, 
Washington, DC 20503. A copy of any 
comments should also be sent to the 
Federal Communications Commission, 
Office of Managing Director, 
Washington, DC 20554. For further 
information, contact Jerry Cowden, 
Federal Communications Commission, 
(202) 632-7513. 

OMB number: None. 

Title: Amendment of part 36 of the 
Commission’s Rules and Establishment 
of a Joint Board (Proposal to Redefine 
Study Area) (CC Docket No. 80-286). 

Action: Proposed New Collection. 

Respondents: Businesses or other for 
profit. 

Frequency of response: On occasion. 

Estimated annual burden: 12 
responses; 24 hours total; 2 hours 
average burden per response. 

Needs and Uses: The NPRM proposes 
to revise the present definition of study 
area to allow for changes if a company 
is merging affiliates and combing study 
areas or is buying or selling exchanges. 
Carriers that combine study areas or sell 
or purchase telephone exchanges will be 
required to submit a page summary 
listing the impact the action will have on 
the high cost fund. The information will 
be used to monitor the effect such action 
can have on the high cost fund 


Summary of Notice of Proposed 
Rulemaking 


This is a summary of the FCC’s Notice 
of Proposed Rulemaking, Amendment of 
part 36 of the Commission's Rule and 
Establishment of a Joint Board, CC 
Docket No. 80-286, FCC 90-306, adopted 
September 4, 1990 and released October 
10, 1990. The full text of the FCC's 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch, Room 230, 1919 
M Street, NW., Washington, DC 20554. 
The complete text of this decision will 
be published in the FCC Record and 
may also be purchased from the FCC's 
copy contractor, International 
Transcription Services (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

A study area is a geographical region 
generally composed of a telephone 
company’s exchanges within a single 
state. There are instances, however, 
where a telephone holding company 
may have several operating telephone 
company subsidiaries within a single 
state and each one or a combination of 
these may constitute a study area. There 
are also cases where a single study area 
is composed of exchanges located in 
bordering states which share a 
community of interest. Study areas are 
used as the geographical territory for 
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local telephone companies to report 
their costs and revenues. They are also 
used for computing high cost support 
and access related elements. 

Under the current definition of study 
area, the boundaries of study areas were 
frozen as they were on November 15, 
1984. The freezing of study area 
boundaries was intended to prevent 
carriers from adjusting the boundaries to 
isolate high cost areas and increase high 
cost support. Although it appears to 
have been successful in meeting that 
objective, the freeze has also prevented 
other changes in boundaries, such as 
would result from the sale of an 
exchange or the merger of affiliate 
operations, which were not part of the 
original objective. This has given rise to 
numerous requests for waiver of the 
study area definition, including a 
request for a blanket waiver filed by 
Telephone and Data Systems, Inc. 
(TDS), which is addressed in this 
proceeding. 

The TDS petition requesting a blanket 
waiver of part 36 of the FCC’s Rules 
seeks to remove the regulatory burden 
on carriers in obtaining, and on the FCC 
in processing, individual waivers for 
study area consolidations that do not 
jeopardize FCC policy because the 
effects on separations and high cost 
support are immaterial. TDS concludes 
that the blanket waiver would save the 
FCC and carriers the time, effort, and 
money required to secure waivers of 
FCC rules that were not designed to 
apply in the context of consolidations. 

The Missouri Public Service 
Commission and the Arkansas Public 
Service Commission (Missouri and 
Arkansas), filing jointly, and NARUC 
oppose the requested waiver. Missouri 
and Arkansas express two primary 
concerns: (1) That the carriers will 
manipulate study area boundaries, 
resulting in study areas that are 
inconsistent with state ratemaking; and 
(2) that a blanket waiver is, in effect, the 
same as a Change in the rules and 
granting the waiver would circumvent 
the requirement that part 36 rule 
changes must be referred to the Joint 
Board. Missouri and Arkansas fee! that 
the FCC should retain the current 
arrangement whereby the Common 
Carrier Bureau reviews waiver requests 
and then issues an order. If the FCC 
decides not to retain the current 
arrangement, they request that we 
consider any change in the study area 
definition in a rulemaking proceeding. 
NARUC also opposes the blanket 
waiver and urges that the issues be 
considered in a rulemaking proceeding. 

The FCC does not believe that a 
blanket waiver is the most desirable 
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method of addressing exceptions to the 
study area definition, especially in view 
of the concerns expressed by the states. 
The FCC does feel, however, that there 
may be merit to a change in the rules 
relating to study area boundaries. 
Consequently, the NPRM treats TDS's 
waiver petition as a petition for 
rulemaking and seeks comments 
concerning the circumstances under 
which the FCC should allow carriers to 
change their study area boundaries. The 
NPRM refers this matter to the CC 
Docket 80-286 Joint Board. 

The NPRM tentatively concludes that 
the rules should allow carriers to change 
or establish new study area boundaries 
without FCC approval when they merge 
affiliate operations into a new study 
area within a single state or when 
exchanges are sold to unaffiliated 
entities. The NPRM also requests 
comment on whether carriers will 
manipulate study areas so as to shift 
revenue requirements to state 
jurisdictions if allowed to change study 
area boundaries without prior FCC 
approval. 

The FCC proposes that the new 
procedures should apply only if the 
parties involved in the merger of 
affiliate operations or sales transactions 
notify the state agencies that they plan 
to change their study areas if the 
transaction is approved and only if the 
state agencies do not oppose the 
changes. Carriers would also be 
required to certify that they have 
notified the affected states of their 
plans, and where applicable, obtained 
state approval of those plans. 

If a state, however, does not have any 
review or approval process relating to 
sales transactions, the NPRM would 
require the carriers to notify that state, 
before applying to the FCC, of their 
intention to revise study areas. Cost- 
based carriers would have the option of 
revising their SPF and COE Local 
Switching Equipment—Category 3 
allocation factors in the case of affiliate 
mergers or deletion of exchanges by a 
selling carrier. 

The NPRM tentatively proposes that 
each carrier that seeks to change a 
study area pursuant to the new 
procedure also provide the Commission 
with relevant information regarding the 
transaction. The FCC would review the 
changes and the information, and if it 
does not stay, reject, modify, or 
condition such a change within 60 days 
from receiving notice of the proposal, 
the change would take effect. 


Ordering Clauses 
1. Interested parties may file 


comments in response to this Notice no 
later than November 30, 1990 and reply 


comments no later than December 14, 
1990. In accordance with §§ 1.415 and 
1.419 of the Commission's Rules, parties 
must serve an original and five copies 
on the Secretary of this Commission. 
Parties must also serve copies on the 
Joint Board members and staff listed in 
Appendix B and on the Commission's 
contractor for public records 
duplication, International Transcription 
Services, Inc., 2100 M Street NW. Suite 
140, Washington, DC 20037, (202) 857- 
3800. Copies of the comments will be 
available for inspection in the 
Commission’s Docket Reference Room 
1919 M Street NW. Room 239, 
Washington, DC 20554. 

2 Accordingly, pursuant to sections 
4(i), 201-205, 218, 221(c), 403 and 410 of 
the Communications Act, as amended, 
47 USC. 154(i), 201-205, 218, 221(c), 403, 
and 410, The Joint Board in CC Docket 
No. 80-286 shall review the comments, 
proposals, and data filed in response to 
this Notice and prepare a 
recommendation to this Commission on 
the issues raised herein. 


List of Subjects for 47 CFR Part 36 
Appendix—glossary, Local switching 

equipment, Exchange line cable and 

wire facilities, Reporting and 

recordkeeping requirements. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 


Rules Section 


Part 36 of title 47 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

1. The authority citation for part 36 
continues to read: 

Authority: 47 U.S.C. Secs. 151, 154{i) and {j), 
205, 221(c), 403 and 410. 

2. The definition of “study area” 
contained in Appendix-Glossary is 
proposed to be revised to read as 
follows: 


Appendix—Glossary 


* * * * * 


Study Area . 

A geographical region generally 
composed of a telephone company’s 
exchanges within a single state. There 
are instances, however, where a 
telephone holding company may have 
several telephone company subsidiaries 
within a single state and each one of a 
combination of subsidiaries are separate 
study areas. There are also cases where 
a single study area is composed of a 
telephone company’s exchanges located 
in bordering states which share a 
community of interests. 


* * * 7 . 


3. Section 36.2 is proposed to be 
amended by revising the section i 
and adding paragraphs {f) through {j) to 
read as follows: 


§36.2 Fundamental principles and 
procedures 


* * * + * 


(f) Study area boundaries shall be 
frozen as they were on November 15. 
1984 except for subsequent: 

(1) combining of study areas by a 
carrier after merger of affiliate 
operations within a single state 
including those study areas with 
exchanges in bordering states sharing a 
community of interest, and 

(2) sales transactions between 
unaffiliated entities involving the sale 
and purchase of exchanges within a 
single state including exchanges in 
bordering states sharing a community of 
interest. 

(g) If a carrier is selling exchanges 
located within a single study area, it 
must delete these exchanges from the 
existing study area, and form one study 
area from the remaining exchanges. If a 
carrier is buying exchanges located 
within a single study area and a single 
state, it must combine the purchased 
exchanges with an existing study area 
of that carrier in that state to form one 
study area or if the carrier has no study 
areas in the state, the carrier must form 
only one new study area. For selling and . 
buying carriers having existing study 
areas which cross state boundaries as a 
community of interest, the acquired or 
existing exchanges located in different 
states may not be separated because of 
the sale or purchase. The revised study 
area must encompass all the exchanges . 
in an existing study area if a carrier has 
one in either state. 

(h) A carrier that proposes to change a 
study area pursuant to § 36.2(f) shall file 
the following information with the 
Commission: 

(1) A description of the transaction 
giving rise to the proposed change, 
including the names of the carriers, 
companies and holding companies, 
cooperatives, and exchanges that are 
being merged, sold, or bought; 

(2) The state(s) in which the existing 
and proposed study areas are located; 

(3) Certification that the carrier has 
notified the agency or agencies having 
jurisdiction over intrastate telephone 
operations in the states listed in 
§ 36.2(h)(2) that a change in study area 
will be proposed and that the carrier has 
obtained all state approval required to 
make that change: 

(4) Any conditions imposed by the 
state agency or agencies in granting 
approval; 
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(5) The number of access lines and 
cost per access line for the existing and 
proposed study areas; and 

(6) The amount of high cost support 
for each of the existing study areas and 
the estimated amount of high cost 
support for the proposed study area. 

(i) A proposed study area change filed 
pursuant to § 36.2(f) shall be deemed to 
be effective if not stayed, rejected, 
modified, or conditioned by the 
Commission within 60 days of the filing 
date of the notification. 

(j) In the case of a new study area, the 
purchasing carrier shall use the 
transitional Subscriber Plant Factors 
(SPFs) and COE Category 3 factors of 
the selling carrier for the remainder of 
the transition period. A carrier that 
proposes to add exchange(s) to or delete 
exchange{s) from an existing study, and 
computes its investment and expenses 
on a cost basis, has the option to 
recompute its transitional SPF 
prescribed in § 36.154 and transitional 
factor for COE Local Switching 
Equipment—Category 3 prescribed in 
§ 36.125 for the revised study area 
boundaries. If the carrier exercises these 
options, it shall provide the following 
information to the Commission. 

(1) The 1981 Subscriber Plant Factors 
(SPFs) for each of the existing study 
areas, the estimated SPF for the 
proposed study area if it has been in 
existence in 1981, the present 
transitional SPFs for each of the existing 
study areas, and an estimated 
transitional SPF for the proposed study 
area; 

(2) The present investment for non- 
traffic sensitive loop plant for each of 
the existing study areas and for the 
proposed study area; 

(3) The present transitional factors for 
COE—Local Switching Equipment— 
Category 3 for each of the existing study 
areas and an estimated transitional 
factor for COE—Local Switching 
Equipment—Category 3 for proposed 
study area; and 

(4) The A component and B 
component specified in § 36.125 for each 
of the existing study areas and for the 
proposed study area. 


[FR Doc. 90-24622 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 89-462; RM-6852] 


Television Broadcasting Services; 
Colorado Springs, CO 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; dismissal of 
proposal. 


SUMMARY: This document dismisses a 
petition filed on behalf of the University 
of Southern Colorado, licensee of 
noncommercial educational Station 
KTSC-TV, Channel *8, Pueblo, 
Colorado, based upon its withdrawal of 
interest. The petitioner had requested 
the allotment of UHF television Channel 
*66 to Colorado Springs, Colorado, as 
that community’s first local 
noncommercial educational television 
service. See 54 FR 45771, October 31, 
1989. With this action, the proceeding is 
terminated. 

ADDRESSES: Federal Communications 
Commission, Washington, DC:20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-462, 
adopted September 25, 1990, and 
released October 15, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW, Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW, Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Television broadcasting. 


Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-24623 Filed 10-17-90; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF DEFENSE 
48 CFR Part 245 


Acquisition Regulations; Reports of 
Government Property 


AGENCY: Department of Defense (DoD). 


ACTION: Proposed rule and request for 
comments. 


SUMMARY: The Defense Acquisition 
Regulatory System is considering a 
change to the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) at section 245.505-14, Reports 
of Government Property, and DD Form 
1662, “DoD Property in the Custody of 
Contractors.” The proposed change will 
require contractors to report in item 17 
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of the DD Form 1662, their beginning and 
ending balances for government 
furnished material that is in work-in- 
process. Contractors are already 
required to report in item 17 all material 
that is in inventor. Contractors will not 
be required to report consumables, such 
as grease, nuts, bolts, paint, etc., once 
these items move out of inventory and 
into production. The reverse of the DD 
Form 1662 will be revised to provide 
these additional reporting instructions. 


DATES: Comments on the proposed 
change should be submitted in writing to 
the address shown below on or before 
November 19, 1990, to be considered in 
formulating the final rule. Please cite 
DAR Case 90-006 in all correspondence 
concerning this proposed rule. 


ADDRESSES: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory System, ATTN: 
Col(s) Nancy L. Ladd, Director, DAR 
System, ODASD(P)/DARS/ c/o 
OUSD(A)(M&RS) Room 3D139, The 
Pentagon, Washington, DC 20301-3062 


FOR FURTHER INFORMATION CONTACT: 
Col(s) Nancy L. Ladd, telephone (703) 
697-7266. 


SUPPLEMENTARY INFORMATION: 
A. Background 


The proposed DFARS revision will 
improve the accuracy and completeness 
of government furnished materials 
reported by contrators on the DD Form 
1662, “DoD Property in the Custody of 
Contractors”. 

Contractors are required by FAR 
52.245-1, Property, to establish and 
maintain an accountability system for 
all government property furnished to 
them under contract. This DFARS 
revision does not affect this 
accountability requirement, but simply 
expands the reporting requirement to 
include all materials, excluding 
consumables in production, that are in 
the contractor's possession, whether in 
inventory or production. 


Note. The DD Form 1662 is currently being 
revised and will be issued upon issuance of a 
final rule. No changes will be made to the 
front side of the DD Form 1662. The reporting 
instructions on the reverse side will be 
modified to add “item 17”. Item 17 will 
substantially read as follows: “Government 
furnished materials reported in the beginning 
and ending balance will include all GFM in 
the contractor's custody, excluding 
consumables in production. 


B. Regulatory Flexibility Act 


It is not anticipated that the proposed 
rule will have a significant impact on a 
substantial number of small businesses 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601 et 
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seq. The revision to reporting GFM will 
not have a significant impact on small 
businesses because it requires 
contractors to report the values that 
they are already required to maintain as 
a matter of accountability in their 
production control records. 


C. Paperwork Reduction Act 
This proposed rule does not contain 
information collection requirements 


which require the approval of OMB 
under 44 U.S.C. 3501 et seq. 


List of Subjects in 48 CFR Part 245 


Government procurement. 
Nancy L. Ladd, 
Colonel (sel), USAF Director, Defense 
Acquisition Regulatory System. 


Therefore, it is proposed that 48 CFR 
part 245 be amended as follows: 


PART 245—GOVERNMENT PROPERTY 
1, The authority citation for 48 CFR 
part 245 continues to read as follows: 


Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, and FAR subpart 1.3. 


2. Section 245.505-14 is revised to read 
as follows: 


245.505-14 Reports of Government 
property. 


The contractor's property control 
system shall provide an annual report, 
for contracts with Government property, 
of all DoD property for which the 
contractor is accountable. The report 
shall be prepared in accordance with 
the requirements of DD Form 1662, DoD 
Property in the Custody of Contractors 
(or approved substitute), including 
instructions on the reverse of the form. 
Prime contractors are responsible for 
reporting all Government property 
accountable to the contract, including 
that at subcontractor and alternate 
locations. The report shall be furnished, 
in duplicate, to the property 
administrator no later than October 31 
of each year. 


[FR Doc. 90-24517 Filed 10-17-90; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; Notice of Finding on a 
Petition to List the Fiorida Black Bear 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of finding on petition. 


summary: The U.S. Fish and Wildlife 
Service announces a 90-day petition 
finding for a petition to amend the List 
of Endangered and Threatened Wildlife 
by adding the Florida black bear (Ursus 
americanus floridanus) as a threatened 
species. Substantial information has 
been presented to indicate that the 
petitioned action may be warranted. 
Comments and information pertaining to 
this notice are sought from the public. 
DATES: The finding announced in this 
notice was made in September 1990. 
Comments and information may be 
submitted until further notice. 
appnesses: Information, comments, or 
questions should be sent to the Field 
Supervisor, Jacksonville Field Office, 
Fish and Wildlife Service, 3100 
University Boulevard South, suite 120, 
Jacksonville, Florida 32216. 

FOR FURTHER INFORMATION CONTACT: 
David J. Wesley, Field Supervisor, at the 
above address (telephone 904/791-2580 
or FTS 946-2580). 

SUPPLEMENTARY INFORMATION: 


‘Background 


Section 4{b)(3)(A) of the Endangered 
Species Act of 1973, as amended in 1982 
(16 U.S.C. 1531 et seq.), requires that the 
Service make a finding on whether a 
petition to list, delist, or reclassify a 
species presents substantial scientific or 
commercial information to demonstrate 
that the petitioned action may be 
warranted. To the maximum extent 
practicable, this finding is to be made 
within 90 days of the receipt of the 
petition, and the finding is to be 
published promptly in the Federal 
Register. If the finding is positive, the 
Service is also required to promptly 
commence a review of the species. 

In a letter dated May 20, 1990, and 
received by the Service on June 11, 1990, 
Ms. Ingeborg Hutchison of Lake Geneva, 
Florida, petitioned the Service to list the 
Florida black bear (Ursus americanus 
floridanus) as a threatened species. The 
petition cites the following factors as 
threats to the Florida black bear: (1) 
Illegal hunting by beekeepers, gall- 
bladder poachers, and others; (2) loss 
and fragmentation of critical habitat; (3) 
hunting pressure; and (4) road mortality. 

According to Hall (1981), the Florida 
black bear is primarily restricted to 
Florida, with its range extending into 
Georgia (the Okefenokee Swamp area) 
and southern Alabama, terminating just 
about at the Alabama-Mississippi State 
line. Westward, the Florida black bear 
is replaced by the Louisiana black bear 
(U. a. luteolus); that subspecies was 
proposed for Federal listing as a 
threatened species on June 21, 1990 (55 
FR 25341). North of its range, the Florida 


black bear is replaced by the eastern 
black bear (U. a. americanus), the most 
widespread of the 16 currently 
recognized subspecies of black bear. 

The Florida black bear is listed as 
threatened by the Florida Game and 
Fresh Water Fish Commission (section 
39-27.003-005, Florida Administrative 
Code), with the exceptions of bears in 
Baker and Columbia Counties and 
Apalachicola National Forest, where the 
threatened designation does not apply 
and where regulated hunts are allowed. 
The subspecies is also considered 
threatened by the Florida Committee on 
Rare and Endangered Plants and 
Animals, based on habitat loss 
(Williams 1978). The Georgia Division of 
Game and Fish currently allows limited 
hunting of the Florida black bear in the 5 
counties adjoining the Okefenokee 
Swamp, where a healthy population of 
600 to 700 bears is believed to exist. The 
Alabama Division of Game and Fish 
considers the black bear to be a game 
species, but no open season currently is 
permitted due to the low number of 
black bears in that State. The main 
population is restricted to rivers and 
swamps north of Mobile Bay. 

. The Service included the Florida black 
bear as a category 2 candidate for listing 
in its December 30, 1982 (47 FR 58454) 
and September 18, 1985 (50 FR 37958) 
vertebrate notices of review, and in its 
January 6, 1989 (54 FR 554) animal notice 
of review. These notices include animals 
which are considered candidates for 
listing as endangered or threatened 
species, Category 2 candidates are those 
for which a listing proposal is possibly 
appropriate, but for which conclusive 
data on biological vulnerability and 
threat are not currently available to 
support such a proposal. Category 2 
species are actively under review for 
potential listing. 

Before deciding whether or not to 
propose the listing of the Florida black 
bear as an endangered or threatened 
species, the Service needs further 
information on the conservation status 
of the Florida black bear. Further 
information about the taxonomic status 
of this species is also of interest. During 
the review of the Louisiana black bear 
for proposed listing, it was suggested by 
one authority that the Louisiana and 
Florida black bears, and possibly other 
southeastern coastal plain bear 
populations, may constitute a single 
subspecies. 

Despite the need for further 
information, the Service has determined 
that Ms. Hutchinson's petition, 
combined with other available data, 
provides substantial information 
indicating that the requested action may 





be warranted. The Service would 
appreciate any additional relevant data, 
comments, and suggestions from the 
public, gevernmental agencies, the 
scientific community, er any interested 
party concerning potential listing of the 
Florida black bear. 


Auther 

This notice was prepared by Dr. 
Michael M. Bentzien {see ADDRESSES 
section above). 


References 

Hall, E.R. 1881. The mammais of North 
America. Vol. H: 947-951. John Wiley and 
Sons, New York. 

Williams, L.E., fr. 1978. Florida black bear. 
Pp. 23-25 im JN. Layne ed., Rare and 


endangered biota of Florida. Vol. : Mammals. 


University Presses of Florida, Gainesville. 
Autherity 

The Authority for this action is the 
Endangered Species Act of 1973, us amended 
(16 U.S.C. 1531 et seg.). 
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List of Subjects in 50 CFR Part 17 


Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation. 


Dated: October 42, 1999. 


Bruce Blanchard, 
Acting Director, Fish and Witdlife Service. 


[FR Doc. 90-24625 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-55-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
Public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


October 12, 1990. 


The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 447- 
2118. 


New Collection 


¢ Forest Service, Communications 
Site Land Use Permit, FS-2700-4a, 
Annually. Individuals or households; 
State or local governments; Businesses 
or other for-profit; Non-profit 
institutions; Small businesses or 
organizations; 8,417 responses; 7,267 
hours; not applicable under 3504(h) 
Mark Scheibel, (202) 453-9358. 


Correction From Previous Notice 


¢ Foreign Agricultural Service, 
Licensing of Sugar Free From Quota, 
Submitted as an Emergency clearance 
instead of a Revision. 
Donald E. Hulcher, 
Acting Departmental Clearance Officer. 
[FR Doc. 90-24529 Filed 10-17-S0; 8:45 am] 
BILLING CODE 3410-01-M 


Federal Grain inspection Service 


Advisory Committee Meeting 


Pursuant to the provisions of section 
10({a)(2) of the Federal Advisory 
Committee Act (Pub. L. No. 92-463), 
notice is hereby given of the following 
committee meeting: 

Name: Federal Grain Inspection 
Service Advisory Committee. 

Date; November 8, 1990. 

Place: Capitol Holiday Inn, 550 C 
Street, Southwest, Washington, DC 
20024. 

Time: 8:30 a.m. 

Purpose: To provide advice to the 
Administrator of the Federal Grain 
Inspection Service with respect to the 
implementation of the U.S. Grain 
Standards Act. 

The agenda includes (1) status of 
financial matters, (2) cost savings 
through automation, (3) Financial 
Subcommitiee report, (4) international 
monitoring activities, (5) international 
standards activities, (6) moisture 
reference methods, (7) safety activities, 
and (7) Grain Quality Improvement Act 
task force report. 

The meeting will be open to the 
public. Public participation will be 
limited to written statements unless 
otherwise requested by the Committee 
Chairman. Persons, other than members, 
who wish to address the Committee or 
submit written statements before or 
after the meeting should contact John C. 
Foltz Administrator, FGIS, U.S. 
Department of Agriculture, P.O. Box 
96454, Washington, DC 20090-6454, 
telephone (202) 382-0219. 

Dated: October 12, 1990. 

D.R. Galliart, 

Acting Administrator. 

[FR Doc. 90-24603 Filed 10-17-90; 8:45 am] 
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DEPARTMENT OF COMMERCE 
Bureau of Export Administration 


Automated Manufacturing Equipment 
Technical Advisory Committee; Closed 
Meeting 


A meeting of the Automated 
Manufacturing Equipment Technical 
Advisory Committee will be held 
October 30, 1990, 9:30 a.m. in the Herbert . 
C. Hoover Building, room 1629, 14th 
Street & Pennsylvania Avenue, NW., 
Washington, DC. The meeting is called 
on short notice due to the unanticipated 
results of recent negotiations of COCOM 
(Coordinating Committee for 
Multilateral Export Controls). The 
Committee advises the Office of 
Technology and Policy Analysis with 
respect to technical questions that affect 
the level of export controls applicable to 
automated manufacturing equipment 
and related technology. 

The Committee will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 12356, dealing with the U.S. and 
COCOM control program and strategic 
criteria related thereto. 

The Assistant Secretary for 
Administration, with the concurrence of 
the General Counsel, formally 
determined on January 5, 1990, pursuant 
to section 10(d) of the Federal Advisory 
Committee Act, as amended, that the 
series of meetings of the Committee and 
of any Subcommittees thereof, dealing 
with the classified materials listed in 5 
U.S.C., 552b(c)(1) shall be exempt from 
the provisions relating to public 
meetings found in section 10 (a)(1) and 
(a)(3), of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC 20230. For 
further information, contact Lee Ann 
Carpenter on (202) 377-2583. 

Dated: October 11, 1990. 

Betty A. Ferrell, 
Director, Technical Advisory Committee Unit. 
[FR Doc. 90-24526 Filed 10-17-90; 8:45 am] 


BILLING CODE 3510-DT-M 





Joint Meeting of the Computer 
Peripherals, Components, and Related 
Test Equipment Technical Advisory 
Committee and the Computer Systems 
Technical Advisory Committee; Notice 
of Closed Meeting 


A joint meeting of the Computer 
Peripherals, Components, and Related 
Test Equipment Technical Advisory 
Committee (CPTAC) and the Computer 
Systems Technical Advisory Committee 
(CSTAC) will be held November 14, 
1990, 9:30 a.m., in the Herbert C. Hoover 
Building, room 1629, 14th Street & 
Pennsylvania Avenue, NW., 
Washington, DC. The CPTAC advises 
the Office of Technology and Policy 
Analysis with respect to technical 
questions which affect the level of 
export controls applicable to computer 
peripherals, components, and related 
test equipment or technology. The 
CSTAC advises the Office of 
Technology and Policy Analysis with 
respect to technical questions that affect 
the level of export controls applicable to 
computer systems or technology. 

The Committees will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 12356, dealing with the U.S. and 
COCOM control program and strategic 
criteria related thereto. 

The Assistant Secretary for 
Administration, with the concurrence of 
the General Counsel, formally 
determined on January 5, 1990, pursuant 
to section 10{d) of the Federal Advisory 
Committee Act, as amended, that the 
series of meetings of the Committee and 
of any Subcommittees thereof, dealing 
with the classified materials listed in 5 
U.SX., 552b{c\(1} shall be exempt from 
the provisions relating to public 
meetings found in section 10{a}{1} and 
(a)(3), of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC 20230. For 
further information, contact Lee Ann 
Carpenter on {202) 377-2583. 


Dated: October 15, 1990. 
Betty Anne Ferrell, 
Director, Technical Advisory Unit. 


[FR Doc. 90-24572 Filed 10-17-90; 8:45 amj 
BILLING CODE 3510-DT-m 


Electronic Instrumentation Technical 
Advisory Committee; Notice of Closed 
Meeting 


A meeting of the Electronic 
instrumentation Technical Advisory 
Committee will be held November 15, 
1990, 9 a.m., in the Herbert C. Hoover 
Building, room 1629, 14th Street & 
Pennsylvania Avenue, NW., 
Washington, DC. The Committee 
advises the Office of Technology and 
Policy Analysis with respect to technical 
questions that affect the level of export 
controls applicable to electrenics and 
related equipment and technology. 

The Committee will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 12356, dealing with the U.S. and 
COCOM control program and strategic 
criteria related thereto. 

The Assistant Secretary for 
Administration, with the concurrence of 
the General Counsel, formally 
determined on January 5, 1990, pursuant 
to section 10(d) of the Federal Advisory 
Committee Act, as amended, that the 
series of meetings of the Committee and 
of any Subcommittees thereof, dealing 
with the classified materials listed in 5 
U.S.C., 552b{c)(1) shall be exempt from 
the provisions relating to public 
meetings found in section 10{a){1) and 
(a)(3), of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC 20230. For 
further information, contact Lee Ann 
Carpenter on (202) 377-2583. 


Dated: October 15, 1990. 
Betty Anne Ferrell, 
Director, Technical Advisory Unit. 
[FR Doc. 90-24571 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DT-M 


Transportation and Related Equipment 
Technical Advisory Committee; Closed 
Meeting 


A meeting of the Transportation and 
Related Equipment Technical Advisory 
Committee will be held November 16, 
1990, at 9:30 a.m., in the Herbert C. 
Hoover Building, room 1629, 14th Street 
and Constitution Avenue, NW,, 
Washington, DC. The Committee 
advises the Office of Technology and 
Policy Analysis with respect to technical 
questions which affect the level of 
export controls applicable to 
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transportation and related equipment or 
technology. The Committee will meet 
only in Executive Session to discuss 
matters properly classified under 
Executive Order 12356, dealing with the 
U.S. and COCOM control program and 
strategic criteria related thereto. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 13, 1989, 
pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552b(c}(1) shall be exempt from the 
provisions relating to public meetings 
found in section 10 {a}{1) and {a}{3}, of 
the Federal Advisory Committee Act 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information, call Ruth D. Fitts at 202- 
377-4959. 


Dated: October 11, 1990. 


Betty A. Ferrell, 


Director, Technical Advisory Committee Unit, 
Office of Technology and Policy Analysis. 


[FR Doc. 90-24527 Filed 10-17-90; 8:45 amj 
BILLING CODE 3510-D7-M 


International Trade Administration 
[A-588-035] 


Cadium trom Japan; Determination Not 
To Revoke Antidumping Finding 


AGENCY: International Trade 
Administration/import Administration, 
Department of Commerce. 

ACTION: Notice of determination not to 


revoke antidumping finding. 


SUMMARY: The Department of 
Commerce is notifying the public of its 
determination not to revoke the 
antidumping finding on cadmium from 
Japan. 

EFFECTIVE DATE: October 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 


Dennis U. Askey or john R. —" 
Office of Antidumping 
International Trade Tictinasien. US. 


Department of Commerce, Washington, 
DC 20230; telephone (202) 377-3601. 
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SUPPLEMENTARY INFORMATION: 
Background 

On August 2, 1990, the Department of 
Commerce (the Department) published 
in the Federal Register (55 FR 31419) its 
intent to revoke the antidumping finding 
on cadmium from Japan (37 FR 15760, 
August 4, 1972). 

The Department may revoke an 
antidumping finding if the Secretary 
concludes that the finding is no longer of 
interest to interested parties. We had 
not received a request for an 
administrative review of this finding for 
the last four consecutive annual 
anniversary months and, therefore, 
published a notice of intent to revoke 
pursuant to section 19 CFR 353.25(d)(4) 
of the Department's regulations (19 CFR 
353.25(d)(4){1989)). 

On August 31, 1990, the Zinc 
Corporation of America, an interested 
party, objected to our intent to revoke 
the finding. Therefore, we no longer 
intend to revoke the finding. 


Dated: October 11, 1990. 
Joseph A. Spetrini, 
Deputy Assistant Secretary for Compliance. 
[FR Doc. 90-24522 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-588-020] 


Titanium Sponge From Japan; Final 
Results of Antidumping Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
antidumping duty administrative review. 


SUMMARY: On June 12, 1990, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
titanium sponge from Japan. The review 
covers three manufacturers, Osaka 
Titanium, Showa Denko K.K. and Toho 
Titanium, and their exports of Japanese 
titanium sponge to the United States for 
the periods November 1, 1986 through 
October 31, 1987, and November 1, 1987 
through October 31, 1988. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. At the request of the 
petitioner and one respondent, we held 
a public hearing on July 26, 1990. Based 
on our analysis of the comments 
received, we have changed the final 
results from those presented in our 
preliminary results of review. 
EFFECTIVE DATE: October 18, 1990. 

FOR FURTHER INFORMATION CONTACT: G. 


Leon McNeill or Maureen Flannery, 
Office of Antidumping Compliance, 


International Trade Administration, U.S. 
Department of Commerce, Washington, 


_ DC 20230; telephone: (202) 377-2923. 


SUPPLEMENTARY INFORMATION: 


Background 


On June 12, 1990, the Department of 
Commerce (the Department) published 
in the Federai Register (55 FR 23779) the 
preliminary results of its administrative 
review of the antidumping duty order on 
titanium sponge from Japan (49 FR 
47053, November 30, 1984). We have 
now completed that administrative 
review in accordance with section 751 of 
the Tariff Act of 1930 (the Tariff Act). 


Scope of the Review 


The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. 


On January 1, 1989, the United States 
fully converted to the Harmonized Tariff 
Schedule (HTS), as provided for in 
section 1201 et seg. of the Omnibus 
Trade and Competitiveness Act of 1988. 
All merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after that date is now classified solely 
according to the appropriate HTS item 
number(s). 


Imports covered by this review are 
shipments of unwrought titanium 
sponge, which is a porous, brittle metal 
which has a high strength-to-weight 
ratio and is highly ductile. It is an 
intermediate product used to produce 
titanium ingots, slabs, billets, plates, and 
sheets. During the review period, such 
merchandise was classifiable under item 
629.1420 of the Tariff Schedules of the 
United States Annotated (“TSUSA”). 
This merchandise is currently 
classifiable under HTS item 
8108.10.50.10. The TSUSA and HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 


The review covers three firms, Osaka 
Titanium (Osaka), Showa Denko K.K. 
(Showa) and Toho Titanium (Toho), and 
their exports of Japanese titanium 
sponge to the United States for the 
periods November 1, 1986 through 
October 31, 1987, and November 1, 1987 
through October 31, 1988. 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received 
comments from the petitioner, RMI 
Company (RMI), and two respondents, 
Showa and Toho. At the request of 
petitioner and one respondent, we held 
a public hearing on July 26, 1990. 


Comment 1 


Petitioner contends that the 
Department erred in using Toho’s 
dumping margin from the third 
administrative review as best 
information available (BIA) for Showa, 
because most of Toho's imports during 
the period of review were subject to a 
long-term contract entered into in 1985. 
If the rate for Showa must be based 
upon Toho’s data, petitioner contends 
that the Department should disregard 
the shipments within the minimum 
quantity specified in the contract and 
calculate the BIA dumping margin for 
Showa based only on Toho’s shipments 
which exceeded the minimum quantity 
during the period of review. 


Department's Position 


It is the Department's longstanding 
practice in conducting administrative 
reviews to use BIA when a firm fails to 
respond to the dumping questionnaire or 
submits an inadequate response. In such 
circumstances, it is also departmental 
practice to base BIA on the higher of the 
company’s own previous rate or the 
highest rate calculated for a responding 
firm in the current review. Since Toho 
was the only responding firm, the 
Department used Toho's rate as the BIA 
rate for Showa during the third review. 
Once we apply BIA, we do not delve 
into whether the basis of the rate is 
comparable to the other company’s 
experience. We determined that use of 
the Toho rate was consistent with past 
practice. 


Comment 2 


Petitioner claims that finance 
expenses calculated for the preliminary 
determination are understated because 
they are calculated on the basis of 
Showa’s consolidated corporate-wide 
financing costs, sales and assets. 
Petitioner asserts that, in this case, the 
fungibility of money theory that 
underpins this calculation “ignores a 
fundamental precept of the 
Department's cost of production 
methodology—i.e., that cost calculations 
are to be based on actual costs.” 

Showa claims that the Department 
correctly calculated finance costs on a 
consolidated basis. 


Department's Position 


We agree with Showa that the 
calculation of finance expenses on a 
consolidated basis is appropriate. The 
Department recognizes the fungible 
nature of a corporation's capital 
structure, i.e., both debt and equity. 
Therefore, the actual cost of financing 
for Showa is the consolidated financing 
expenses of the corporation as a whole. 





See Antifriction Bearings and Parts 
Thereof from the Federal Republic of 
Germany, 54 FR 19075, May 3, 1989, 
Comment 3. Accordingly, we have 
allocated finance expenses to each 
product based on the ratio of interest 
expenses to cost of sales (COS) shown 
on the consolidated Showa Denko K.K. 
financial statements. 


Comment 3 


Petitioner argues that by using 
eighteen months of cost of production 
(COP) data (July 1987 to December 1988) 
to develop material costs, the 
Department set a time frame which 
requires capture of other costs. Other 
reported costs included in the financial 
data for this period included write- 
downs and write-offs of titanium sponge 
assets. 

Showa claims that the Department 
correctly excluded write-offs from cost 
of production calculations because they 
are “extraordinary items” which are not 
costs in the “normal course” of business. 
Antifriction Bearings and Parts Thereof 
from the Federal Republic of Germany 
and Daewoo Electronics v. U.S. Showa 
claims that if these write-offs are 
determined to be appropriately 
included, then they should be amortized 
over a number of years. 


Department's Position 


We disagree with Showa. Showa 
incurred losses as a result of building 
and equipment write-downs. Although 
these expenses may have been recorded 
on Showa’s books after the period of 
review, generally accepted accounting 
principles (GAAP) recognize these 
expenses as being wholly allocable to 
the fiscal year in which they were 
incurred, not to a specific date. 
Therefore, the Department allocated a 
share of these expenses to the period of 
review on the basis of COS. The 
Department did not amortize the loss 
over future years because losses are 
expensed in the year when incurred, and 
the expense is not an asset which would 
provide any future benefit. 

Contrary to Showa’s claim, in 
Antifriction Bearings and Parts Thereof 
from the Federal Republic of Germany, 
the Department concluded that the 
respondent's restructuring expenses 
were not extraordinary. 


Comment 4 


Petitioner claims that the “pool” of 
G&A expenses included in the 
Department's SG&A expense calculation 
for Showa was understated. 

Petitioner further argues that the 
Department must recalculate the SG&A 
expense burden using an allocation of 
SG&A expenses based on COS ratio 


rather than on quantity, value of sales, 
personnel, or assets ratios. 

Showa claims that SG&A expenses as 
submitted are based on its accounting 
records which are kept in accordance 
with Japanese GAAP. Showa relies on 
Portable Electric Typewriters from 
Japan, 52 FR 1504, 1509, January 14, 1987, 
for its argument that the Department 
“accepts allocation methods reflected in 
the company’s books as long as the 
books are kept in accordance with 
GAAP and do not distort actual costs.” 


Department's Position 


We agree with Showa that the G&A 
expenses were appropriately quantified 
and allocated to titanium sponge 
operations. The G&A expenses included 
in the calculation were based on 
financial statement “Sales and 
Management” expenses reported for the 
three related companies. It is the 
Department's practice to accept 
allocation methods reflected in the 
company’s books as long as the books 
are kept in accordance with GAAP and 
do not distort costs. The G&A expenses 
were allocated to the product on the 
basis of Showa Titanium’s COS as 
reported in its financial statements. The 
G&A expenses included 100% of 
expenses incurred by Showa Titanium 
and a relative portion of GkA expenses 
incurred by Toyama Showa and Showa 
Denko which had been allocated to 
Showa Titanium in the normal course of 
business operations. 


Comment § 


Toho claims that the Department 
incorrectly used the date of shipment as 
the date of sale for sales in the third and 
fourth reviews that were above the 
minimum quantities as set forth in 
Toho’s contract. The Department should 
have used the date of delivery 
instructions as the date of sale for these 
transactions. 

Toho further points out that the 
delivery instructions for the third review 
were submitted to the Department on 
August 22, 1988. For the fourth review, 
Toho indicated that the dates of the 
delivery instructions were not furnished 
because the Department did not request 
such information. 


Department's Position 


The Department has revised its 
analysis by using the date of delivery 
instructions as the date of sale for those 
sales over the minimum quantity set 
forth in the contract for the third and 
fourth administrative reviews. When 
Toho submitted its questionnaire 
response for the fourth administrative 
review, the Department had not 
published the final results of the second 
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administrative review (54 FR 13403, 
April 3, 1989). In that review, the 
Department determined to use Toho's 
long-term contract date as the date of 
sale for the minimum quantity set forth 
in the contract, and the delivery 
instructions date as the date of sale for 
the sales that exceeded the minimum 
quantity. Because Toho did not know 
how the Department would resolve the 
issue regarding date of sale at the time it 
submitted its questionnaire response, 
Toho did not know that it should 
provide the date of delivery instructions. 
We requested dates of delivery 
instructions for the third administrative 
review, but failed to request such 
information for the fourth administrative 
review. As a result, for the fourth 
review, the Department has used the 
date of delivery instructions, which 
Toho submitted in its pre-hearing brief, 
as the date of sale for sales exceeding 
the minimum contract quantity. 


Comment 6 


Toho contends that the Department 
double-counted Toho’s SG&A in its 
calculation of the cost of production for 
the COP viability test in the fourth 
administrative review. On sales through 
Mitsui, the Department included in the 
COP the sum of Toho’s indirect selling 
expenses and Mitsui’s indirect selling 
expenses, even though Toho’s indirect 
selling expenses had already been 
separately included in the COP. 


Department's Position 


We agree. Accordingly, we have 
revised our calculations to avoid the 
double-counting of Toho’s indirect 
selling expenses. 


Comment 7 


Toho claims that the Department 
overstated research and development 
(R&D) costs by including product- 
specific R&D for products other than 
titanium sponge. Toho further claims 
that the R&D costs relating to titanium 
sponge have been classified in Toho's 
factory overhead accounts since July l, 
1987. 

Petitioner claims that excluding 
general R&D reported in Toho’s SG&A 
accounts would artificially lower the 
cost of producing titanium sponge. 


Department's Position 


We agree with petitioner. The 
Department captured a portion of 
general R&D, in addition to product- 
specific R&D, in the calculation of cost 
for constructed value. Toho’s 
reclassification of titanium sponge R&D 
costs to factory overhead does not 
preclude the capture of a portion of 
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general R&D costs for the calculation of 
constructed value. 

In its pre-hearing brief, Toho 
explained that the R&D included as part 
of SG&A relates partially to general 
R&D and partially to product-specific 
R&D for non-titanium products. Toho 
also provided details of the organization 
of the R&D department. This information 
would have been necessary were we to 
exclude some R&D costs in calculating 
the constructed value. However, 
because those data were presented for 
the first time in the pre-hearing brief, it 
constituted new information submitted 
after the applicable deadline and could 
not be used in the final results of review. 
See 19 CFR 353.31(a)(ii). No other data 
on R&D were submitted by Toho prior to 
submission of the pre-hearing brief. 
Therefore, we did not use this 
information. 


Comment 8 


Toho claims that the long-term 
financing expense should be allocated 
based on fixed asset values for the 
machinery and equipment used in the 
production of titanium sponge. 

The petitioner claims that if Toho’s 
view prevails, the Department should 
establish a uniform method for 
allocating financing expenses within the 
titanium sponge industry. This method 
should reflect the realities of the 
industry and should be applied to both 
Toho and Showa. 


Department's Position 


We disagree with Toho. The 
Department considers financing 
expenses to be general expenses of the 
company, not expenses specific to the 
product. Unless there are unusual 
circumstances in the corporation's 
organization, the financing expense 
should be allocated over all production 
operations of the company. Therefore, 
we have allocated such expenses based 
on COS. 


Comment 9 


Toho claims that the Department 
should include notes receivable with the 
accounts receivable for the calculation 
of the offset to interest expense, using 
evidence set forth in its responses of 
May 30, 1989 and August 18, 1989. 


Department's Position 


We disagree. The Department 
determined that information submitted 
in Toho’s May 30, 1989 and August 18, 
1989 responses did not provide sufficient 
detail as to specific customers, balances 
of notes receivable at the end of Toho’s 
fiscal year. Lacking specific data 
regarding the composition of notes 
receivable, the Department was unable 


to include any amounts for notes 
receivable in the calculation of the 
financing expense offset. Certain data 
presented in Toho’s brief regarding the 
makeup of notes payable were not 
available before the preliminary results 
of review and constitutes information 
that was untimely submitted and may 


not be used in the final results of review. 


See 19 CFR 353.31(a)(ii). 
Comment 10 


Showa argues that the Department 
erred in recalculating material input 
costs to account for beginning 
inventories for magnesium, magnesium 
dichloride, LPG, recycled magnesium 
dichloride and scrap. Showa claims that 
the inventory values reported in its 
response are weighted-average 
inventory values calculated on a 
monthly basis which include the 
beginning inventory values plus 
purchases for each month. 


Department's Position 


We disagree with Showa. Although 
Showa claims to use a “rolling weighted 
average” in its November 1988 response, 
the calculations in the “Inventory and 
Internal Production Schedule” do not 
reflect a rolling weighted average, 
because the beginning inventory values 
for materials were not included in the 
weighted average calculations. The 
Department recalculated the material 
costs to include the beginning inventory 
values in the weighted-average 
calculation. 


Comment 11 


Showa claims that the Department 
erred in recalculating Showa’s credit 
expense against material input costs 
because it failed to recognize that the 
scrap and magnesium dichloride 
produced are later sold or used in the 
production process. 

Petitioner asserts that the Department 
should deny an offset to the cost of 
producing titanium sponge for 
magnesium dichloride which was 
neither resold nor reused during the 
period. 


Department's Position 


We disagree with Showa. The offset 
for magnesium dichloride has been 
calculated using the full amount of 
magnesium dichloride produced, 
because it is routinely used further in 
the production of titanium sponge. 
However, the scrap component of the 
credit expense has been calculated 
using only the amount of scrap actually 
sold, because there is no guarantee that 
the scrap will be disposed of, and 
revenue earned, until it is actually sold. 


Additionally, the credit against 
material input costs has been 
recalculated to exclude the credit 
relating to disposal of titanium 
tetrachloride. Because titanium 
tetrachloride is an intermediate product, 
and not a by-product, the cost of 
producing titanium sponge should not be 
reduced by revenue earned from sales of 
excess titanium tetrachloride. See 
Titanium Sponge from japan, 49 FR 
38688, October 1, 1984, Comment 5. 


Comment 12 


Showa claims that the Department 
should allocate the scrap credit to 
titanium sponge sales only, because the 
scrap is produced in the final production 
stages. 


Department's Position 


We agree with Showa. The 
Department has recalculated the credit 
expense for scrap, attributing all 
revenue from the sales of scrap to the 
cost of titanium sponge rather than to 
sales of titanium tetrachloride and 
magnesium dichloride. The Department 
has no reason to believe that scrap is 
produced other than in the final stages 
of the production process. 


Final Results of the Review 


As a result of the comments received, 
we have determined that the following 
margins exist: 


Osaka Titanium/ 


Sumitomo. 11/01/86-10/31/87 


11/01/87-10/31/88 
Showa Titanium/ 
Showa Denko 
We iccecdsscthadercasansocteans 11/01/86-10/31/87 
11/01/87-10/31/88 


11/01/86-10/31/87 
11/01/87-10/31/68 


1 No shipments during the period; rate is from the 
last review in which there were shipments. 


The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above for Toho Titanium/Mitsui 
and Showa Titanium/Showa Denko K.K. 
The Department will issue appraisement 
instructions directly to the Customs 
Service. 

Further, as provided for in section 
751(a)}{l) of the Tariff Act, a cash deposit 
of estimated antidumping duties shall be 
required on entries of this merchandise 
from Toho and Showa based on the 
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above margins. Since the dumping 
margin for Osaka for the November 1, 
1987 through October 31, 1988 period is 
zero, no cash deposit shall be required 
on entries of this merchandise from that 
firm. 

For any future entries of this 
merchandise from a new exporter not 
covered in this or prior administrative 
reviews, whose first shipments occurred 
after October 31, 1988, and who is 
unrelated to any reviewed firm or any 
previously reviewed firm, a cash deposit 
of 18.39 percent shall be required. These 
cash deposit requirements and waiver 
are effective for all shipments of 
Japanese titanium sponge entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice and shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.22 of the Department's 
regulations (19 CFR 353.22). 

Dated: October 9, 1990. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 90-24520 Filed 10-17-90; 8:45 am] 
BILLING CODE 5310-DS-M 


[A-489-501] 


Certain Welded Carbon Steel Pipe and 
Tube Products From Turkey; Final 
Results of Antidumping Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 


antidumping duty administrative review. 


sSumMMARY: On March 29, 1990, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
certain welded carbon steel pipe and 
tube products from Turkey. The review 
covers one manufacturer/ exporter of 
this merchandise to the United States, 
Borusan, and the period May I, 1987 
through April 30, 1988. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. Based on our 
analysis of the comments received, we 
have changed the preliminary results. 
EFFECTIVE DATE: October 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Dennis U. Askey or John R. Kugelman, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 


Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2923/ 
3601. 


SUPPLEMENTARY INFORMATION: 
Background 


On March 29, 1990, the Department of 
Commerce (the Department) published 
in the Federal Register (55 FR 11633) the 
preliminary results of its administrative 
review of the antidumping duty order on 
certain welded carbon steel pipe and 
tube products from Turkey. We have 
now completed that review in 
accordance with section 751 of the Tariff 
Act of 1930 (the Tariff Act). 

Imports covered by this review are 
shipments of certain welded carbon 
steel pipe and tube products with an 
outside diameter of 0.375 inches or more 
but not over 16 inches, of any wall 
thickness, classifiable during this review 
period under Tariff Schedules of the 
United States Annotated (TSUSA) items 
610.3231, 610.3234, 610.3242, 610.3243, 
610.3252, 610.3254, 610.3256, 610.3258, 
and 610.4925. These items are currently 
classifiable under Harmonized Tariff 
Schedule (HTS) item numbers 7306.30.50 
and 7306.30.10. These products, 
commonly referred to in the industry as 
standard pipe or tube, are produced to 
various American Society for Testing 
and Materials (ASTM) specifications, 
most notably A=120, A-53, or A-135. 
The TSUSA and HTS item numbers are 
provided for convenience and for 
Customs purposes. The written 
description remains dispositive. 

This review covers one manufacturer/ 
exporter to the United States of certain 
Turkish standard welded carbon steel 
pipes and tubes, Borusan, and the period 
May 1, 1987 through April 30, 1988. 


Analysis of Comments Received 
Comment 1: 


Borusan contends that the Department 
should have accepted its weighted- 
average methodology for duty drawback 
for the entire period of review, and, 
therefore, erred in using best 
information available (BIA) rather than 
Borusan’s claimed amount. The 
Department approved the use of 
weighted-average duty drawback 
amounts in the original investigation 
and in the last administrative review. 
During the period of this review, 
however, the duty on hot-rolled steel 
coil was abolished pursuant to an export 
incentive license issued on May 21, 1987, 
three weeks into the review period. 
Borusan argues that, since the 
Department did not explicitly request 
additional information concerning these 
changes, it is not justified in stating that 
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Borusan failed to provide that 
information. 

The petitioner observes that, based on 
the substantial legal and factual changes 
that occurred in Turkey during this 
review period, the respondent should 
have incorporated adequate data in its 
response to reflect these changes. 
Borusan should not have assumed that 
the Department would use the same 
methodology used in prior reviews. 


Department's Position: 


We agree with the petitioner. 
Contrary to Borusan’s assertion that we 
never requested the information, in our 
questionnaire we specifically requested 
all information supporting all claimed 
adjustments. A respondent cannot rely 
on data submitted in prior reviews to 
support a claimed adjustment in a 
current review; rather, it has an 
affirmative responsibility to provide 
information supporting each requested 
adjustment. We note that Borusan did 
provide us with the additional 
information to support this claim after 
publication of the preliminary results of 
our review. However, because the 
information was untimely submitted we 
have not considered it in these final 
results. As BIA we used the weighted- 
average methodology used in the last 
review for U.S. sales prior to May 21, 
1987. (See Final Results of 
Administrative Review; Certain 
Standard Welded Carbon Steel Pipes 
and Tubes from Turkey (53 FR 39632, 
October 11, 1988.) 


Comment 2: 


Borusan asserts the Department 
should have made an adjustment for 
taxes and duties paid on imported zinc 
over the entire period of review, since 
such zinc was not subject to an export 
incentive license. Since zinc is used to 
manufacture galvanized steel pipe, 
Borusan argues that the Department 
should grant an adjustment for the 
duties paid on imported zinc used to 
manufacture these pipes. Although the 
tax was reduced substantially early in 
the review period, a portion of the HIF 
tax remained in force on both hot-rolled 
coil and zinc from May 20, 1987 through 
the end of the period of review. 


Department's Position: 


We agree and have adjusted our 
calculations accordingly. 


Comment 3: 


According to the respondent, the 
Department's denial of Borusan’s 
claimed adjustment for the guarantee 
fee expense for U.S. sales made after 
May 21, 1987, is an error because the fee 
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remained in effect during the entire 
period of review. Borusan argues that 
the Department should grant this pro- 
rated weight-averaged adjustment as 
either a duty drawback expense or a 
circumstance-of-sale adjustment. 

The petitioner counters that the 
Department was correct in denying 
Borusan's claimed adjustment for 
guarantee fee expenses because 
Borusan failed to furnish the Department 
with adequate documentation to support 
this claim. 


Department's Position: 


We agree with the respondent. We are 
satisfied that the guarantee fee was in 
effect during the entire period of review. 
Therefore, this constitutes a difference 
in circumstances of sale, and we 
adjusted FMV for this expense using the 
weighted-average duty drawback 
methodology used in the last review, 
since this is a reasonable allocation 
method. 


Comment 4: 


Borusan states that the Department, 
as a result of clerical error, failed to 
grant its claim for late payment credit 
expenses incurred in the home market. 
The petitioner argues that late payment 
costs are not a difference in 
circumstances of sale, because late 
payments can have no effect on a price 
which is set according to credit terms 
determined at the time of sale. Borusan 
has not attempted to show that late 
payment credit costs were a factor in its 
pricing decisions, and under the statute 
the adjustment should be denied. 


Department's Position: 


We agree with the respondent. In the 
Final Results of Administrative Review; 
Certain Welded Carbon Steel Pipe and 
Tube Products From Turkey (53 FR 
39632, October 11, 1988), Department's 
Position on Comment #3, we stated: 
“We consider late payment credit costs 
as direct expenses, in keeping with past 
Departmental practice (see Certain 
Tapered Journal Roller Bearings and 
Parts Thereof from Italy (49 FR 2278, 
January 19, 1984)). In making a 
circumstance-of-sale adjustment for 
differences in credit expenses, we 
consider the actual difference in 
payment experience, including late 
payment costs, in the two markets, and 
not merely the offered terms of payment 
because the offered terms do not 
necessarily reflect the actual payment 
experience.” Accordingly, we have 
adjusted FMV for this expense in this 
review. 


Comment §: 


The petitioner urges the Department 
to disregard the related-party home 
market sales because the sales were not 
at arm's length. The petitioner also 
requests that the Department explain 
the test it uses in deciding whether or 
not to disregard related-party sales. 

Borusan and the petitioner agree that 
the Department's exclusion of sales to 
unrelated parties was due to clerical 
error. 

Borusan argues that there is no 
evidence on record to justify the 
exclusion of related-party sales. If the 
Department nevertheless excludes 
related-party sales, the Department has 
not disclosed what standards it relies on 
in determining whether or not to 
consider related-party sales. 


Department's Position: 


In the preliminary results we excluded 
unrelated-party sales due to a 
programming error. We have corrected 
the error and have revised our 
calculations to include unrelated-party 
sales. 

We disagree with Borusan that no 
evidence exists in the record to exclude 
related-party sales. The Department will 
ordinarily only consider related-party 
sales if it is satisfied that the price is 
comparable to the price at which such or 
similar merchandise is sold to unrelated 
parties (19 CFR 353.45 (a)). When we 
reviewed Borusan’s related-party and 
unrelated-party home market sales data, 


* we determined that for similar 


quantities of merchandise, the prices to 
related parties were often inexplicably 
lower than prices to unrelated parties. 
Therefore, we were not satisfied that 
sales to related parties were made at 
arm's length, and thus we disregarded 
those sales for comparison purposes. 


Comment 6: 


Borusan states that the Department 
incorrectly adjusted for Borusan’s 
claimed difference in merchandise, 
which involved differences between 
U.S. plain-end pipes and home market 
threaded and coupled pipes. 


Department's Position: 


We agree. We have made this 
difference-in-merchandise adjustment, 
as requested by Borusan. However, 
where no difference-in merchandise 
amount was provided, we made no 
adjustment. 


Comment 7: 


The petitioner and Borusan assert that 
the Department failed to include data 
bases that contained additional U.S. 
sales, 
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Department's Position: 


We agree and have included these in 
our calculations. 


Comment 8: 


The petitioner notes that although the 
Department correctly made an upward 
adjustment for countervailing duties 
paid, it failed to make a downward 
adjustment to USP for the rebate that 
Borusan was providing to importers, as 
was done in the prior review. The 
petitioner urges that the Department 
make this adjustment to compensate for 
this rebate or reimbursement to 
importers. The petitioner reasons that 
the respondent does not receive the 
same return on sales to the United 
States as it receives on sales in its home 
market, because the exporter in effect 
remits the subsidy to the importer 
through the rebate. 

The respondent counters that making 
this adjustment would be inconsistent 
with Article VI of the General 
Agreement on Tariffs and Trade 
(GATT), which provides that: 

No product of the territory of any 
contracting party shall be subject to both 
antidumping and countervailing duties to 
compensate for the same situation of 
dumping or export subsidization. 


Department's Position: 


As in the last review, we agree with 
the petitioner and have made the 
adjustment for the rebate. Borusan has 
an agreement with its importers wherein 
it refunds to the importers the amount of 
the estimated CVD that the importer 
paid. Borusan’s agreement to reimburse 
the importer for the CVD is tantamount 
to a rebate or a reduction in the U.S. 
sales price, and the corresponding 
adjustment is appropriate. 

The GATT provision referred to by 
Borusan would apply only if we failed to 
adjust USP by the amount of the CVD in 
accordance with section 772(d)(1)(D) of 
the Tariff Act, thus subjecting the 
respondent to CVD and, in failing to 
make the adjustment, subjecting the 
respondent to antidumping duties for the 
same situation. Such is not the case in 
this review. We made an appropriate 
upward adjustment for the amount of 
the CVD. We then made a 
corresponding downward adjustment 
for the rebate Borusan provides to the 
importer. The rebate just happens to be 
fixed by Borusan at the amount of the 
estimated CVD. 


Comment 9: 


The petitioner urges the Department 
to include sales of BS 1387L pipe in its 
model-match comparisons. BS 1387L 
pipe is commonly known in the industry 
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as “standard pipe,” notwithstanding the 
specifications under which it is 
produced. The Department should 
consider this product as such or similar 
to the U.S. merchandise and should 
include it in its comparisons. 

The respondent urges the Department 
to continue to use DIN 2440 pipe instead 
of BS 1387L pipe, because the former is 
more similar to ASTM A-120 Sch. 40 
pipe sold in the U.S. market than is the 
latter. DIN 2440 pipe has a wall 
thickness of 2.65 mm, while BS 1387L 
pipe has a wall thickness of 2.0 mm. The 
ASTM A-120 Sch. 40 pipe sold to the 
United States has a wall thickness of 
2.77 mm. All other dimensions, except 
length, are approximately the same. 
Length is not a significant factor for 
purposes of computing costs on @ per- 
ton basis. Obviously the wall thickness 
of the DIN 2440 pipe is closer to the wall 
thickness of ASTM A-126 Sch. 40 pipe 
than is that of BS 1387L pipe. 


Department's Position: 


We consider the DIN 2440 pipe to be 
more similar to ASTM A~120 Sch. 40 
pipe than is BS 1387L pipe because its 
wall thickness is more similar to the U.S. 
product than is that of the BS 1387L pipe. 

Further, we agree with the respondent 
that length is not a factor when sales are 
made on a per-ton basis. Therefore, we 
used DIN 2440 pipe for comparison to 
the ASTM A-120 Sch. 40 pipe sold ta the 
United States. 


Final Results of the Review 


As a result of the comments received, 
we have revised our preliminary results 
and the final margin is: 


The Department will instruct the 
Customs Service to assess i 
duties on all entries. 
Individual differences between the U.S. 
price and foreign market value may vary 
from the percentage stated above. The 
Department will issue appraisement 
instructions directly to the Customs 
Service. 

Further, as provided for in section 
751{a) of the Tariff Act, a cash deposit of 
estimated anti ing duties of 3.00 
percent shall be required for Borusan. 
For any shipments of this merchandise 
manufactured or exported by the 
remaining known manufacturers and/or 
exporters not covered in this review, the 
cash deposit will continue te be at the 
rates published for these firms in the 
final results of the last review (53 FR 
39632, Octoher 1, 1988). For any future 


entries of this merchandise from a new 
exporter, not covered in this or prior 
reviews, whose first shipments occurred 
after April-30, 1988, and who is 
unrelated to the reviewed firm or any 
previously reviewed firm, a cash deposit 
of 3.00 percent shall be required. We 
note that this is in addition to any 
required cash deposits of estimated 
countervailing duties. These deposit 
requirements are effective for all 
shipments of certain Turkish welded 
carbon steel pipe and tube products 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice. 

This administrative review and notice 
are in accordance with section 751(a){1) 
of the Tariff Act (19 U.S.C. 1675{a)}f1)) 
and 19 CFR 353.22. 


Dated: October 9, 1990. 
Marjorie A. Chorlins, 
Acting Assistant Secretary fer Import 
Administration. 
[FR Doe. 90-24521 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-Ds- 


[C-201-009) 


lron-Metal Construction Castings From 


Mexico; Final Results of Countervailing 
Duty Administrative Review 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 

ACTION: Notice of final results of 
countervailing duty administrative 
review. 

SUMMARY: On July 13, 1990, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on iron-metal construction castings from 
Mexico. We have now completed that 
review and determine the total bounty 
or grant during the period January 1, 
1986 through August 23, 1986 to be 0.06 
percent ad valorem. In accordance with 
19 CFR 355.7, any rate less than 0.50 
percent ad velorem is de minimis. 
EFFECTIVE DATE: October 18, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Laurie Goldman or Paul McGarr, Office 
of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202} 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 


On July 13, 1990, the Department of 
Commerce (the Department) published 
in the Federal Register (55 FR 28797} the 
preliminary results of its administrative 
review of the countervailing duty order 
on iron-metal construction castings from 
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Mexico (48 FR 8834; March 2, 1963}. On 
September 27, 1990 the Department 
revoked the countervailing duty order 
on iron-metal construction castings from 
Mexico effective August 24, 1986 (55 FR 
39498). The Department has now 
completed its administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (the Tariff Act). 


Scope of Review 


Imports covered by this review are 
shipments of Mexican iron-metal 
construction castings (castings}, 
including manhole covers, rings and 
frames, cleanout covers and grates, 
meter boxes and valve boxes. These 
castings are commonly called municipal 
or public works castings. During the 
review period, such merchandise was 
classifiable under item numbers 
657.0950, 657.0990, 657.2540 and 657.2550 
of the Tariff Schedules of the United 
States Annotated. This merchandise is 
currently classifiable under item 
numbers 7325.10.0010 and 7325.10.0050 
of the Harmonized Tariff Schedule 
(HTS). The TSUSA and HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 

As a result of the revocation of this 
countervailing duty order, the review 
covers only the period from January 1, 
1986 through August 23, 1986. We 
reviewed the following fourteen 
programs: (1) FOMEX; (2) FOGAIN; (3} 
Article 15 loans; (4] Certificates of Fiscal 
Promotion (CEPROFT); (5} delay of 
payments on loans; (6} Fund for 
Industrial Development (FONE); (7} 
Certificado de Devolucion de Impuestos 
(CEDI); (8) NDP preferential discounts; 
(9) Bancomext loans; (10) FOMIN; (11) 
FIDEIN; (12) state tax incentives; (13) 
Import duty reductions and exemptions; 
and (14) delay of payments to PEMEX of 
fuel charges. 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. 


Final Results of Review 


As a result of our review, we 
determine the total bounty or grant to be 
0.06 percent ad valorem for the period 
January 1, 1986 through August 23, 1986. 
In accordance with 19 CFR 355.7, any 
rate less than 0.50 percent ad valorem is 
de minimis. 

Therefore, the Department will 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, all shipments of 
this merchandise exported on or after 
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January 1, 1986 and entered, or 
withdrawn from warehouse, for 
consumption on or before August 23, 
1986. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)}(1)) 
and 19 CFR 355.22. 


Dated: October 10, 1990. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 90-24525 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DS-M 


Export Trade Certificates of Review 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Notice of issuance of an Export 
Trade Certification of Review, 
Application No. 90-00011. 


SUMMARY: The Department of 
Commerce, has issued an Export Trade 
Certificate of Review to Strand 
International, Inc. (SI). This notice 
summarizes the conduct for which 
certification has been granted. 


FOR FURTHER INFORMATION CONTACT: 
George Muller, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, (202) 377-5131. 
This is not a toll-free number. 


SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (“the Act") (15 U.S.C. 4001-21) 
authorizes the Secretary of Commerce to 
issue Export Trade Certificates of 
Review. The regulations implementing 
title III are found at 15 CFR part 325 
(1990) (50 FR 1804, January 11, 1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 305(a) of 
the Act and 15 CFR 325.11(a), any 
person aggrieved by the Secretary's 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 


Description of Certified Conduct 
Export Trade: 
Products 


Medical supplies, including latex 
examination gloves and computer 
software. 


Services 


Hotel and food/beverage outlet 
management, hospitality consulting, and 
hospitality recruiting. 


Export Markets: 


The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands). 


Export Trade Activities and Methods of 
Operation: 


To engage in Export Trade in the 
Export Markets, SI may: 

1. Enter into exclusive agreements 
with Suppliers for the export of Products 
and/or Services to the Export Markets. 
“Exclusive” means that SI may agree 
not to act as an Export Intermediary for 
anyone other than that Supplier without 
that Supplier’s authorization, and that 
Supplier may agree not to otherwise sell, 
directly or indirectly, into Export 
Markets in which SI serves that 
Supplier. 

2. Enter into exclusive agreements 
with Export Intermediaries for the 
export of Products and/or Services to 
the Export Markets. “Exclusive” means 
that SI may agree to deal in Products 
and/or Services in Export Markets only 
through that Export Intermediary, and 
that Export Intermediary may agree not 
to represent anyone other than SI in the 
sale of Products and/or Services in 
Export Markets. 

3. Establish the price of Products and/ 
or Services for sale in the Export 
Markets. 

A copy of the Certificate will be kept 
in the International Trade 
Administration’s Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW., Washington, DC 20230. 

Dated: October 10, 1990. 

George Muller, 

Director, Office of Export Trading, Company 
Affairs. 

[FR Doc. 90-24519 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DR-M% 


Short-Supply Review: Certain Type 409 
CB Welding Quality Stainless Steel 
Wire Rod 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 
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ACTION: Notice of short-supply review 
and request for comments; certain type 
409 CB welding quality stainless steel 
wire rod. 


SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby announces a 
review and request for comments on a 
short-supply request for 245 metric tons 
of certain Type 409 CB welding quality 
stainless steel wire rod for the fourth 
quarter of 1990 and the first quarter of 
1991 under Article 8 of the U.S.-EC steel 
arrangement and Paragraph 8 of the 
U.S.-Japan steel arrangement. 


SHORT-SUPPLY REVIEW NUMBER: 25. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 4(b)(3)(B) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (‘‘the Act”), and § 357.104(b) 
of the Department of Commerce's Short- 
Supply Regulations (19 CFR 357.104(b)), 
the Secretary hereby announces that a 
short-supply determination is under 
review with respect to certain Type 409 
CB welding quality stainless steel wire 
rod used in the automotive industry for 
exhaust systems. On October 9, 19990, 
the Secretary received an adequate 
petition from National-Standard 
Company (“National-Standard”) 
requesting a short-supply allowance for 
245 metric tons of this product for the 
fourth quarter of 1990 and the first 
quarter of 1991 under Article 8 of the 
Arrangement Between the European 
Coal and Steel Community and the 
European Economic Community, and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products and Paragraph 8 of the 
Arrangement Between the Government 
of Japan and the Government of the 
United States of America Concerning 
Trade in Certain Steel Products. 
National-Standard requested short 
supply due to both the inability of the 
potential domestic supplier to produce 
material meeting its specifications and 
the unavailability of export licenses for 
National-Standard’s foreign suppliers. 

The requested material meets the 
following specifications: 

1. Chemistry: 
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| 10XC Min./.60 
Max. 


Co+Ti4VE< 
0.50 


2. Size: 0.218 inch (5.5mm) Diameter. 

3. Size Tolerance: +0.008 inch 
(0.20mm}. 

4. Condition: Hot-rolled, annealed and 
pickled rod for redraw. 

5. Tensile: 70,000 PSE Max. 

6. Reduction: 75% Min. 

7. Inclusions: #3 Heavy Max. 

8. Grain Size: Aim ASTM 4 to 7. 

9. Ovality: 0.011 inch (6.28mm) Max. 

10. Surface: 

Individual surface imperfections: 0.006 
inch (0.152mm) max. 

Cumulative surface imperfections: 0.012 
inch (0.305mm)} max. 

11. Metallurgical Structure: Tensile 
and Reduction—Average results on 10% 
sample. (Minimum 2 samples). 

Section 4{b)f4}(B}{ii) of the Act and 
357.106{b}{2) of Commerce’s Short- 
Supply Regulations require the 
Secretary to make a determination with 
respect to a short-supply petition not 
later than the 30th day after the petition 
is filed, unless the Secretary finds that 
one of the following conditions exists: 
(1) The raw steelmaking capacity 
utilization in the United States equals or 
exceeds 90 percent; {2} the importation 
of additional quantities of the requested 
steel product was authorized by the 
Secretary during each of the two 
immediately preceding years; or (3) the 
requested stee! product is not produced 
in the United States. The Secretary finds 
that none of these conditions exist with 
respect to the requested product, and 
therefore, the Secretary will determine 
whether this product is in short supply 
not later than November 8, 1988. 

Comments: Interested parties wishing 
to comment upon this review must send 
written comments not later than 
October 25, 1990 to the Secretary of 
Commerce, Attention: Import 
Administration, room 7866, U.S. 
Department of Commerce, Pennsylvania 
Avenue and 14th Street, NW., 
Washington, DC. 20230. Interested 
parties may file replies to any comments 
submitted. All replies must be filed not 
later than 5 days after October 25, 1990. 
All documents submitted to the 
Secretary shall be accompanied by four 
copies. Interested parties shall certify 
that the factual information contained in 
any submission they make is accurate 
and complete to the best of their 
knowledge. 

Any person who submits information 
in connection with a short-supply 


review may designate that information, 
or any part thereof, as proprietary, 
thereby requesting that the Secretary 
treat that information as proprietary. 
Information that the Secretary 
designates as proprietary will not be 
disclosed to any person (other than 
officers or employees of the United 
States Government who are directly 
concerned with the short-supply 
determination) without the consent of 
the submitter unless disclosure is 
ordered by a court of competent 
jurisdiction. 

Each submission of proprietary 
information shall be accompanied by a 
full public summary or approximated 
presentation of all proprietary 
information which will be placed in the 
public record. All comments concerning 
this review must reference the above 
noted short-supply review number. 

FOR FURTHER INFORMATION CONTACT: 
Millie Mack or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, Pennsylvania 
Avenue and 14th Street NW., 
Washington, DC 20230, (202) 377-4395 or 
(202) 377-0159. 


Dated: October 10, 1990. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 90-24523 Filed 10-17-90; 845 am] 
BILLING CODE 3510-DS-M 


University of Wisconsin—Madison;. 
Notice of Decision on Application for 
Duty-Free Entry of Scientific 
Instrument 


This is a decision pursuant to section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897; 15 CFR 
301). Related records can be viewed 
between 8:30 a.m. and 5 p.m. in room 
4204, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Decision: Denied. Applicant has failed 
to establish that domestic instruments of 
equivalent scientific value to the foreign 
instrument for the intended purposes are 
not available. 

Reasons: Section 301.5(e)}(4) of the 
regulations requires the denial of 


’ applications that have been denied 


without prejudice to resubmission if 
they are not resubmitted within the 
specified time period. This is the case 
for the docket below. 

Docket Number: 89-255. 

Applicant: University of Wisconsin— 
Madison, Department of Anthropology, 
Madison, WI 53706. 


Instrument: Mass Spectrometer, 
Model 251EM and Accessories. 

Manufacturer: Finnigan Corporation, 
West Germany. 

Date of Denial Without Prejudice to 
Resubmission: June 29, 1990. . 
Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 90-24524 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


Notice of Proposed Boundary Change 
for the Narragansett Bay National 
Estuarine Research Reserve 


Notice is hereby given that the Marine 
and Estuarine Management Division, 
Office of Ocean and Coastal Resource 
Management (OCRM), National Ocean 
Service (NOS), National Oceanic and 
Atmospheric Administration (NOAA, 
U.S. Department of Commeree, is 
considering the State of Rhode Island's 
request to expand the boundary of the 
Narragansett Bay National Estuarine 
Research Reserve (Reserve). 

The Reserve was designated in 1980 
pursuant to section 315 of the Coastal 
Zone Management Act of 1972, as 
amended. The Reserve currently 
includes 1,035 acres of land on 
Prudence, Patience and Hope Istands 
and 1,591 acres of water adjoining the 
islands out to the 18-foot isobath. The 
land area includes 737 acres on 
Prudence Island, 204 acres on Patience 
Island and 94 acres of Hope Island. 

The State of Rhode Island requests 
NOAA approval to expand the 
Reserve’s boundary on Prudence Island 
to include two parcels commonly knewn 
as the Barre and Little properties. The 
Barre property, owned by the State of 
Rhode Island, includes approximately 47 
acres which is half of the Nag Creek salt 
marsh system, and the adjacent uplands 
(115 acres), providing a protective buffer 
for the tidal wetlands. The Little 
property, recently purchased by The 
Nature Conservancy, includes 
approximately 60 acres and has more 
than 800 feet of shoreline along the 
western side of Prudence Island and an 
extensive salt marsh and adjacent 
upland. 

Any person wishing to comment on 
the proposed boundary expansion may 
forward written comments to Ms. Susan 
Durden, Manager, Atlantic and Great 
Lakes Region, Marine and Estuarine 
Management Division, Office of Ocean 
and Coastal Resource Management, 
National Ocean Service, National 
Oceanic and Atmospheric 
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Administration, 1825 Connecticut 
Avenue, NW., suite 714, Washington, 
DC 20235. Comments must be submitted 
no later than thirty calendar days from 
issuance of this notice. 


Federal Domestic Assistance Catalog 
Number 11.420, Coastal Zone Management 
Estuarine Sanctuaries 

Dated: October 5, 1990. 
Virginia K. Tippie, 
Assistant Administrator for Ocean Services 
and Coastal Zone Management. 
[FR Doc. 90-24586 Filed 10-17-90; 8:45 am} 
BILLING CODE: 3510-08-M 


[Docket No. 900948-0248] 


Taking and Importing of Marine 
Mammats 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of proposed 
determination to accept an alternative 
international observer program. 


SUMMARY: The Under Secretary for 
Oceans and Atmosphere proposes to 
modify the current determination for the 
international observer program which is 
administered by the Inter-American 
Tropical Tuna Commission (IATTC) on 
behalf of Ecuador, Mexico, Panama, 
Vanuatu, Venezuela, and any 
subsequent harvesting nation which 
applies to NOAA for a yellowfin tuna 
importation finding. The Under 
Secretary proposes to find that the 
international program is acceptable at a 
level of 75 percent observer coverage for 
fishing trips in 1991 and proposes to 
increase the required level of observer 
coverage to 90 percent for fishing trips of 
nations in 1992 and for subsequent 
fishing seasons. This level of observer 
coverage will provide sufficiently 
reliable documentary evidence of the 
average dolphin mortality rate for each 
participating harvesting nation. 

DATES: This proposed determination is 
effective January 1, 1991. Comments on 
this proposed determination are invited 
and must be postmarked on or before 
December 17, 1990. 

ADDRESSES: Comments may be mailed 
to E.C. Fullerton, Director, Southwest 
Region, National Marine Fisheries 
Service, 300 South Ferry Street, room 
2005, Terminal Island, CA 90731. 

FOR FURTHER INFORMATION CONTACT: 
E.C. Fullerton, Regional Director, or J. 
Gary Smith, Deputy Regional Director, 
Southwest Region, NMFS, at (213) 514— 
6196. 


SUPPLEMENTARY INFORMATION: In the 
1988 reauthorization of the Marine 
Mammal Protection Act (MMPA), the 


U.S. Congress amended the Act to add 
new importation requirements for 
nations exporting to the United States 
yellowfin tuna that were caught with 
purse seine nets in the eastern tropical 
Pacific Ocean (ETP). The amendments, 
among other things, required that the 
rate of incidental mortality be monitored 
by observers under the IATTC dolphin 
program or an equivalent international 
program in which the United States 
participates and which achieves an 
observer coverage rate no less than that 
achieved by the U.S. fleet. Congress, 
however, provided that the Secretary of 
Commerce may approve an alternate 
observer program 60 days after 
publishing the alternate proposal in the 
Federal Register along with the reasons 
it will provide sufficiently reliable 
documentary evidence of the average 
marine mammal mortality rate by each 
harvesting nation. 

On May 10, 1989, NMFS published in 
the Federal Register (54 FR 20171) a 
proposed determination that, for the 
1989 fishing year, 33 percent coverage of 
a harvesting nation’s purse seine fleet's 
fishing trips during the year by IATTC 
observers would provide sufficiently 
reliable estimates of the average dolphin 
mortality rates of those fleets. That 
notice described fully the domestic and 
international observer programs. The 
proposed determination became 
effective on July 10, 1989. NMFS 
accepted 33 percent observer coverage 
for 1989 because, in general, that level 
produced a mortality rate estimate with 
a coefficient of variation (a measure of 
the estimate’s precision) that is similar 
to that of the U.S. dolphin mortality rate 
during recent years. 

In a legal challenge to the May 10, 
1989, approval of an alternative foreign 
observer program with less than 100 
percent coverage for 1989, the Federal 
District Court for the Northern District 
of California ruled that the Secretary of 
Commerce has the discretion to accept 
an alternative observer program as long 
as the program provides sufficiently 
reliable documentary evidence of the 
average rate of the incidental taking of 
dolphin. 

Following further review of observer 
data and considering the more stringent 
mortality rate standard of 1.25 times the 
U.S. rate to be applied to the observer 
data collected on foreign fleets in 1990 
and beyond, NMFS statisticians 
reexamined the foreign observer 
coverage requirements and the 
statistical methods used in the 1989 
determination to determine 
comparability of mortality rates. 

The proposed notice of determination 
for the 1990 fishing season, published on 
December 19, 1989 (54 FR 51918), 
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differed from the previous determination 
for 1989 by requiring 50 percent observer 
coverage for fishing trips for any nation 
with five to nine vessels. The coverage 
requirements for nations with 1 or more 
vessels was not changed. The notice 
also proposed that the number of 
dolphins killed-per-set be used as the 
kill rate standard instead of kill-per-ton 
and comments were requested on the 
method to be used for comparing U.S. 
and foreign dolphin mortality rates. A 
notice of final determination adopting 
these provisions and the direct method 
for determining comparability was 
published in the Federal Register on 
August 2, 1990 (55 FR 31420). 

The determination now under 
consideration proposes to achieve 
observer coverage as near to 100 percent 
as practicable by establishing a 
standard of 90 percent coverage in 
recognition that situations may exist 
whereby nations may not be able to 
place observers on every departing trip. 
A standard of 75 percent coverage is 
proposed for the 1991 fishing year to 
provide a reasonable time for the [ATTC 
to recruit and train the personnel 
necessary to implement an expanded 
international observer program and to 
complete the necessary institutional and 
funding arrangements with participating 
nations. The 90 percent standard is 
intended to apply to the 1992 and 
subsequent fishing seasons. 


Achieving Full Observer Coverage 


The concept of an alternate observer 
program is that sufficiently reliable 
estimates of dolphin mortality can be 
obtained from observer coverage of less 
than 100 percent. NMFS statisticians 
have determined that reliable estimates 
of observed dolphin mortality can be 
obtained from observer coverage as low 
as 33 percent, regardless of fleet size. 
This finding is made in the absence of a 
quantifiable means of accounting for the 
“observer effect” and is based on the 
assumption that the unobserved 
mortality is the same as the mortality 
from observed vessels. It is believed, 
however, that the “observer effect” 
results in mortality on observed vessels 
that is less than those on unobserved 
vessels under certain circumstances. 

Although observer coverage of 33 
percent may be statistically acceptable, 
there are several benefits from a higher 
level of coverage. First, the larger 
observer coverage improves the 
accuracy and precision of the overall 
estimates of the mortality rates by 
reducing the uncertainty due to any 
“observer effect.” Observer coverage 
closer to the 100 percent level provides a 
more accurate basis to determine 
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whether or not no more than 15 percent 
eastern spinner or no more than 2 
percent of coastal spotted dolphin are 
taken annually. It also makes more data 
available to foreign governments and 
industry that is necessary for the most 
effective implementation of their skipper 
performance system and enforcement 
programs that were required in the 1988 
amendments and import findings under 
the MMPA. 

On April 12, 1990, the three largest 
U.S. tuna canners announced they 
would no longer purchase tuna caught in 
association with dolphin. The 
implementation of this policy directly 
affects the ability of the IATTC to 
estimate total dolphin mortality for the 
international fleet. In this instance, only 
catches of yellowfin tuna on trips where 
observers can certify that no dolphin 
sets were made will be purchased by 
U.S. canners. Without observers on 
enough vessels which set on dolphins, a 
sufficient number of dolphin sets will 
not be observed to make reliable 
estimates of total dolphin mortality. 

An expanded international observer 
program will require time to implement 
and resources that are not presently 
available. The IATTC estimates that an 
additional $1.2 million will be necessary 
to implement a 90 percent observer 
program. It also estimates that it would 
take about 8 months to achieve the 
required level of observer coverage for 
all participating nations as additional 
qualified technicians and staff must be 
recruited and trained. Presently, sources 
of funding have not been identified to 
initiate an expanded program. 

The options for an expanded 
international dolphin conservation 
program were discussed during a special 
meeting of the IATTC and a subsequent 
intergovernmental meeting held in San 
Jose, Costa Rica, September 17-20, 1990. 
Participants agreed that 100 percent 
observer coverage was a necessary 
element of the program. Other important 
elements will include: Limits on dolphin 
mortality, international quotas, and 
areas for additional research on dolphin 
stocks and fishing methods. The details 
of the program elements and 
mechanisms for participating nations, 
industry, and other institutional sources 
to implement and fund the international 
program will be discussed at another 
intergovernmental meeting to be held no 
later than February 1991. 


Determination 


The Under Secretary for Oceans and 
Atmosphere, NOAA, proposes to 
continue to accept an alternate foreign 
observer program for the 1991 fishing 
season and subsequent calendar years. 


The proposed determination announces 
a goal of 100 percent observer coverage 
but establishes a standard of 75 percent 
coverage for the 1991 fishing season and 
90 percent coverage in subsequent 
years. This determination is based on a 
finding that the Inter-American Tropical 
Tuna Commission's observer program 
will provide sufficiently reliable 
documentary evidence of the average 
rate of dolphin mortality by a harvesting 
nation if the observer coverage for a 
nation is between 75 and 90 percent of 
the fishing trips. 

Dated: October 12, 1990. 
William W. Fox, Jr. 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 90-24530 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-22—M 


Taking and Importing of Marine 
Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice. 


SUMMARY: The Assistant Administrator 
for Fisheries, NMFS, announces that the 
United States District Court for the 
Northern District of California has 
ordered a prohibition on the importation 
of all yellowfin tuna and yellowfin tuna 
products from Mexico, effective October 
10, 1990, unless and until the Secretary of 
Commerce makes a positive finding 
based upon documentary evidence 
provided by the Government of Mexico 
that the percentage of eastern spinner 
dolphins killed by Mexico over the 
period of an entire fishing season does 
not exceed the statutory limit of 15 
percent of the total dolphins killed by 
that country. 

DATES: The importation prohibition is 
effective October 10, 1990, and remains 
in effect until further notice. 

FOR FURTHER INFORMATION CONTACT: E. 
Charles Fullerton, Regional Director, or 
J. Gary Smith, Deputy Regional Director, 
Southwest Region, National Marine 
Fisheries Service, NOAA, 300 South 
Ferry Street, Terminal Island, CA 90731, 
phone: (213) 514-6196. 

SUPPLEMENTARY INFORMATION: On 
August 28, 1990, the United States 
District Court for the Northern District 
of California ordered an embargo of all 
yellowfin tuna and yellowfin tuna 
products harvested with purse seines in 
the eastern tropical Pacific Ocean by 
foreign nations until the Secretary of 
Commerce made affirmative findings 
based upon documentary evidence 
provided by the government of the 
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exporting nation that the average rate of 
the incidental taking by vessels of such 
foreign nation is no more than 2.0 times 
that of United States vessels during the 
same period. 

On September 7, 1990 (55 FR 37730), 
the Assistant Administrator for 
Fisheries made affirmative findings for 
Vanuatu, and Venezuela and on 
September 11, 1990 (55 FR 38125, 
September 17, 1990), for Ecuador. As a 
result of these affirmative findings, 
yellowfin tuna and tuna products from 
these four nations can be imported into 
the United States through December 31, 
1990. An affirmative finding could not be 
made for Panama (55 FR 39040, 
September 24, 1990) and yellowfin tuna 
and yellowfin tuna products from 
Panama remain prohibited from entry 
into the United States. 

Also on September7, 1990, NMFS 
made a negative finding that the 
percentage of eastern spinner dolphins 
killed by Mexico during all of 1989 was 
in excess of the statutory limit of 15 
percent of the total number of dolphins 
killed by that country in 1989. However, 
based upon eight months of data from 
the 1990 fishing season, NMFS made a 
positive finding that resulted in lifting 
the embargo. 

On October 4, 1990, the United States 
District Court for the Northern District 
of California ruled that NMFS could not 
use less than twelve months of data in 
its reconsideration, and ordered a 


‘reimposition of the embargo on Mexican 


yellowfin tuna and yellowfin tuna 
products unless and until the Secretary 
of Commerce makes a positive finding 
based upon documentary evidence 
provided by the government of Mexico 
that the percentage of eastern spinner 
dolphins killed by Mexico over the 
period of an entire fishing season does 
not exceed the statutory limit of 15 
percent of the total dolphins killed by 
that country. 


The action taken to ban the 
importation of yellowfin and tuna 
products from Mexico will initiate 
additional importation requirements for 
nations which export yellowfin tuna and 
tuna products to the United States and 
also import yellowfin tuna and tuna 
products from Mexico. Under 50 CFR 
216.24(e)(ix), intermediary nations must 
certify to the Assistant Administrator 
that they have acted within 60 days of 
the U.S. ban to prohibit imports of 
yellowfin tuna and tuna products from 
Mexico. Yellowfin tuna and tuna 
products from intermediary nations 
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which fail to provide such certification 
within 90 days will not be allowed to 
enter the United States. 


Dated: October 12, 1990. 
William W. Fox, Jr., 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 90-24531 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the People’s Republic 
of China 


October 12, 1990. 


AGENCY: Committee for the 


Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs increasing 
limits. 


EFFECTIVE DATE: October 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For informatlon on 
embargoes and quota reopenings, call 
(202) 377-3715. 
SUPPLEMENTARY INFORMATION: 
Authority. Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limits for Categories 239, 
638/639 and 642 are being increased for 
carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 54 FR 50797, 
published on December 11, 1989). Also 
see 54 FR 52047, published on December 
20, 1989. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 


only in the implementation of certain of 
its provisions. 
Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


October 12, 1990. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive of 
December 14, 1989, issued to you by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in China and 
exported during the period January 1, 1990 
through December 31, 1990. 

Effective on October 19, 1990 you are 
directed to increase the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and the People’s Republic of China: 

Category Adjusted 12-Mon. limit ! 
Levels not in a Group 
2,553,772 kilograms. 
2,359,627 dozen. 
295,016 dozen. 


1 The limits have not been adjusted to account for 
any imports exported after December 31, 1989. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 90-24574 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjustment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the Repubiic of Korea 


October 12, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs reducing 
limits. 


EFFECTIVE DATE: October 19, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
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Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-8041. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 


Authority. Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limits for Categories 345 
and 645/646 are being reduced for 
special carryforward used in 1988. 


A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 54 FR 50797, 
published on December 11, 1989). Also 
see 55 FR 1706, published on January 18, 
1990. 


The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in implementation of certain of its 
provisions. 

Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. : 


Committee for the Implementation of Textile 
Agreements 


October 12, 1990. 

Commissioner of Customs, 

Department of the Treasury, Washington, 
D.C. 20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on January 11, 1990 by the Chairman, 
Committee for the Implementation of Textile 
Agreements. This directive concerns imports 
into the United States of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in the Republic of 
Korea and exported during the period which 
began on January 1, 1990 and extends through 
December 31, 1990. 

Effective on October 19, 1990, you are 
directed to amend further the January 11, 
1990 directive to reduce the limits for the 
following categories, in accordance with the 
provisions of the current bilateral agreement 
between the Governments of the United 
States and the Republic of Korea, as 
amended: 


Category Adjusted 12-Mon. limit ' 





Sublevels in group II: 
94,315 dozen. 
3,377,569 dozen. 


'The limits have not been adjusted to account for 
any imports exported after December 31, 1989. 





The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a){1). 

Sincerely, 
Auggie D-Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 90-24575 Filed 10-17-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjustment of import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Pakistan 


October 12, 1990. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: October 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Anne Novak, International Trade, 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212: For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6498. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 


Authority. Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854), 


The current limits for certain 
categories are being adjusted, variously, 
for swing, shift and carryforward. 


A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedute of the United States (see 
Federal Register notice 54 FR 50797, 
published on December 11, 1989). Also 
see 54 FR 48293, published on November 
22, 1989. 


The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 


only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements. 


October 12, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229 

Dear Commissioner: This directive amends, 
but does not cancel, the directive of 
November 16, 1989 issued to you by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, man-made 
fiber, silk blend and other vegetable fiber 
textiles and texiile products, produced or 
manufactured in Pakistan and exported 
during the twelve-month period which began 
on January 1, 1990 and extends through 
December 31, 1990. 

Effective on October 19, 1990, you are 
directed to adjust the limits for the following 
categories, as provided under the terms of the 
current bilateral agreement between the 
Governments of the United States and 
Pakistan: 


Adjusted 12-month limit ! 


3,563,536 dozen. 
871,341 dozen. 
6,543,615 kilograms. 
9,280,515 square 


369-R 2... 
613/614 


130,376 dozen. 


1 The limits have not been adjusted to account for 
any imports exported after December 31, 1989. 
Ca 369-R: only HTS 
6307.10.2020. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553{a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 90-24518 Filed 10~-17-90;8:45am] 
BILLING CODE 3510-DR-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


[CPSC Decket No. $1-C0001] 


Turri Disposal, Inc., a Corporation; 
Acceptance 


Provisional ofa 
Settlement Agreement and Order 


AGENCY: Consumer Product Safety 
Commission 

ACTION: Provisional Acceptance of a 
settlement agreement under the 
Consumer Product Safety Act. 
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SUMMARY: It is the policy of the 
Commission to publish settlements 
which it provisionally accepts under the 
Consumer Product Safety Act in the 
Federal Register in accordance with the 
terms of 16 CFR 1118.20{e). Published 
below is a provisionally-accepted 
Settlement Agreement with Turri 
Disposal, Inc., a corporation. 


DATES: Any interested person may ask 
the Commission not to accept this 
agreement or otherwise comment on its 
contents by filing a written request with 
the Office of the Secretary by November 
2, 1990. 


ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to the 
Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, D.C. 20207. 

FOR FURTHER INFORMATION CONTACT: 
Melvin I. Kramer, Trial Attorney, 
Directorate for Compliance and 
Administrative Litigation, Consumer 
Product Safety Commission, 
Washington, D.C. 20207; telephone (301) 
492-6626. 


SUPPLEMENTARY INFORMATION: 
(attached). 


Dated: October 11, 1990. 
Sheldon D. Butts, 
Deputy Secretary. 


Settlement Agreement and Order 


1. This Settlement Agreement and 
Order, entered into between Turri 
Disposal, Inc. a corporation (hereinafter, 
“Turri’), and the staff of the Consumer 
Product Safety Commission (hereinafter, 
“staff’), is a compromise resolution of 
the matter described herein, without a 
hearing, adjudication, or determination 
of issues of law and fact. 

2. The provisions of the Settlement 
Agreement and Order shall apply to 
Turri and to each of its successors and 
assigns. 


I. The Parties 


3. The “staff” is the staff of the 
Consumer Product Safety Commission, 
an independent regulatory commission 
of the United States of America 
(hereinafter, Commission”) created by 
Congress pursuant to section 4 of the 
Consumer Product Safety Act 
(hereinafter, “CPSA”), 15 U.S.C. 2053. 

4. Turri is a corporation with its 
principal corporate offices located at 
P.O. Box 783, Cranford, New Jersey 
07016. 

5. Turri has distributed in commerce 
certain refuse bins: (a) for sale to a 
consumer for use in or around a 
permanent or temporary household or 
residence, a school, in recreation or 
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otherwise; or (b) for the personal use, 
consumption or enjoyment of a 
consumer in or around a permanent or 
temporary household or residence, a 
school, in recreation or otherwise. These 
refuse bins are “consumer products” 
within the meaning of sections 3(a)(1) 
and (5) of the CPSA, 15 U.S.C. 2052(a)(1) 
and (5). 


II. Staff Allegations 


6. Following an incident involving a 
seven-year-old boy who was critically 
injured on January 25, 1989 when a 
refuse bin allegedly owned by Turri fell 
over on him and his brother, the staff 
undertook to test other Turri refuse bins 
for compliance with the Commission's 
Ban of Unstable Refuse Bins, 16 CFR 
part 1301 (hereinafter “Ban’’) 

7. The staff alleges that one of Turri's 
bins located at the corner of Lincoln 
Street and Pennsylvania Avenue in 
Linden, N.J. failed to comply with the 
Ban by tipping over when subjected to 
the horizontal force test set out in 16 
CFR 1301.7(a)(1). 

8. The staff alleges that Turri 
distributed in commerce a consumer 
product which has been declared a 
banned hazardous product by a rule 
issued under the CPSA. 

9. The staff alleges that Turri knew or 
should have known that it had 
distributed in commerce a consumer 
product which had been declared a 
banned hazardous product by the 
Commission, but failed to report such 
information to the Commission, as 
required by section 15(b) of the CPSA, 
15 U.S.C. 2064(b). 


Ill. Turri’s Response to Staff Allegations 


10. Turri denies each and every 
element of the staff allegations as set 
forth herein taken wholly or collectively 
and/or interdependent of each 
paragraph therein. 


IV. Agreemeat of the Parties 


11. The Consumer Product Safety 
Commission has jurisdiction over Turri 
and the subject matter of this Settlement 
Agreement and Order pursuant to 15 
U.S.C. 2064, 2068, and 2069. 

12. Without admitting any liability, 
culpability, responsibility, or in any way 
implying same, as to any federal, state, 
or local law, rule, or regulation, Turri 
agrees to settle the Commission's claim 
in accordance with the attached Order, 
by paying a civil penalty in the amount 
of $4,000 within 20 days of the final 
acceptance of this Settlement 
Agreement by the Commission, and 
service upon Turri of the Commission's 
Final Order. This Settlement Agreement 


constitutes a settlement of any and all 
disputed violations of the Ban of 
Unstable Refuse Bins and the reporting 
requirements of section 15(b) of the 
CPSA, 15 U.S.C. 2064, that may be or 
could have been alleged on the basis of 
the information that the Commission 
staff currently possesses concerning the 
subject refuse bins. The Commission 
specifically waives its right to pursue 
any further penalty under 15 U.S.C. 2069, 
based on the information which the staff 
currently possesses covering the time 
period of January 25, 1989 to the date of 
issuance of the attached Order. Turri’s 
participation in this Agreement is in no 
way, direct or indirect, implied or 
otherwise, to be construed as an 
admission by Turri of any wrongdoing 
whatsoever. 

13. Upon final acceptance of this 
Settlement Agreement by the 
Commission, Turri knowingly, 
voluntarily and completely, waives any 
rights it may have in this matter to (1) an 
administrative or judicial hearing, (2) 
judicial review or other challenge or 
contest of the validity of the 
Commission's actions or of Turri’s 
defenses, (3) a determination by the 
Commission whether a violation has 
occurred and Turri’s denial thereof, and 
(4) a statement of findings of fact and 
conclusions of law. Should the 
Commission decide not to accept and 
adopt this Settlement Agreement and 
Order, the Settlement Agreement and 
Order shall have no force and effect. 

14. For purposes of section 6(b) of the 
CPSA, 15 U.S.C. 2055(b), this matter 
shall be treated as if a Complaint had 
issued and the Settlement Agreement 
and Order will be made available to the 
public. 

15. The Commission does not make 
any determination that such refuse bins 
described in paragraphs 6 and 7 hereof 
are in violation of the Ban. The 
Commission and Turri agree that this 
Agreement is entered into for the 
purposes of settlement only. 

16. Upon provisional acceptance of 
this Settlement Agreement and Order by 
the Commission, this Settlement 
Agreement and Order shall be placed on 
the public record and the provisional 
acceptance of the Agreement shall be 
announced in the Federal Register in 
accordance with the procedure set forth 
in 16 CFR 1118.20(e). If the Commission 
receives no written requests not to 
accept the Agreement within 15 days 
after publication in the Federal Register, 
the Settlement Agreement and Order 
will be deemed finally accepted on the 
16th day after the date it is published in 
the Federal Register, in accordance with 
16 CFR 1118.20(f). 
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17. The requirements of the Settlement 
Agreement and the Order resolve all 
issues that have arisen or could arise 
under section 15(b) of the Consumer 
Product Safety Act, with respect to the 
allegations contained in paragraphs 6-9, 
supra, and are in addition to and not to 
the exclusion of other remedies under 
the Consumer Product Safety Act, 
limited by the provisions of Paragraphs 
12 and 15 above. 

18. The parties further agree that the 
incorporated Order be issued under the 
CPSA, 15 U.S.C. 2051 et seq., and that a 
violation of the Order will subject Turri 
to appropriate legal action. 

19. No agreement, understanding, 
representation, or interpretation not 
contained in this Settlement Agreement 
and Order may be used to vary or to 
contradict its terms. 

20. Nothing in this Agreement should 
be construed as limiting Turri’s 
obligation to report pursuant to section 
15(b) of the CPSA. 


Turri Disposal, Inc. 
Dated: July 10, 1990. 
By: James Turri, 
President. 
The Consumer Product Safety Commission 
David Schmeltzer, 


Associate Executive Director, Directorate for 
Compliance and Administrative Litigation. 
Alan H. Schoem, 
Director, Division of Administrative 
Litigation, Directorate for Compliance and 
Administrative Litigation. 
Melvin I. Kramer, 
Trial Attorney, Division of Administrative 
Litigation, Directorate for Compliance and 
Administrative Litigation. 

Dated: July 24, 1990. 


Order 


Upon consideration of the Settlement 
Agreement of the parties, it is hereby 

Ordered, that Turri Disposal, Inc. shall 
pay within 30 days of final acceptance 
of this final Settlement Agreement and 
entry of this Order, civil penalty in the 
sum of $4,000 to the Consumer Product 
Safety Commission for transference to 
the U.S. Treasury. 

Provisionally accepted on the 11th 
day of October, 1990. 


By Order of the Commission. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 90-24511 Filed 10-17-90; 8:45 am] 
BILLING CODE 6355-01-M 





{CPSC Docket No. 91-C0002] 


Wagner Spray Tech Corporation, a 
Corporation; Provisional Acceptance 
of a Settlement Agreement and Order 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Provisional acceptance of a 
settlement agreement under the 
Consumer Product Safety Act. 


SumMMARY: It is the policy of the 
Commission to publish settlements 
which it provisionally accepts under the 
Consumer Product Safety Act in the 
Federal Register in accordance with the 
terms of 16 CFR 1118.20(e). Published 
below is a provisionally-accepted 
Settlement Agreement with Wagner 
Spray Tech Corporation, a corporation. 
DATES: Any interested person may ask 
the Commission not to accept this 
agreement or otherwise comment on its 
contents by filing a written request with 
the Office of the Secretary by November 
2, 1990. 

ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to the 
Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, DC 20207. 

FOR FURTHER INFORMATION CONTACT: 
Ronald G. Yelenik, Trial Attorney, 
Directorate for Compliance and 
Administrative Litigation, Consumer 
Product Safety Commission, 
Washington, DC 20207; telephone (301) 
492-6626. 

SUPPLEMENTARY INFORMATION: 


Dated: October 11, 1990. 
Sheldon D. Butts, 
Deputy Secretary. 


Settlement Agreement and Order 


1. This Settlement Agreement and 
Order, entered into between Wagner 
Spray Tech Corporation, a corporation 
(hereinafter, “Wagner”), and the staff of 
the Consumer Product Safety 
Commission (hereinafter, “‘staff’), is a 
compromise resolution of the matter 
described herein, without a hearing or 
determination of issues of law and fact. 


I. The Parties 


2. Wagner is a corporation organized 
and existing under the 1aws of the State 
of Delaware with its principal corporate 
offices located in Minneapolis, 
Minnesota. 

3. The “staff” is the staff of the 
Consumer Product Safety Commission 
(hereinafter, “Commission”), an 
independent federal regulatory agency 
established by Congress pursuant to 


section 4 of the Consumer Product 
Safety Act (hereinafter, “CPSA”), 15 
U.S.C. 2053. 

II. Jurisdiction 

4. Wagner manufactured certain 
power paint rollers identified further in 
paragraphs 6 and 7 below (hereinafter, 
“power paint rollers’), (a) for sale to a 
consumer for use in or around a 
permanent or temporary household or 
residence, or (b) for the personal use, 
consumption or enjoyment of a 
consumer in or around a permanent or 
temporary household or residence. 
These rollers are “consumer products” 
within the meaning of section 3{a)(1) of 
the CPSA, 15 U.S.C. 2052(a)(1). 

5. Wagner manufactured and sold 
these power paint rollers to a variety of 
retailers throughout the United States. 
Wagner, therefore, is a “manufacturer” 
of a “consumer product” which is 
“distributed in commerce,” as those 
terms are defined in sections 3{a) (1), (4) 
and (11) of the CPSA, 15 U.S.C. 2052{a} 
(1), (4) and (11). 


III. The Product 


6. Wagner manufactured 
approximately 800,000 power paint 
rollers between May and November 
1984. 

7. Used by do-it-yourself homeowners, 
the power paint roller consists of a 
pressure canister connected by a hose to 
a paint roller. A can of paint is placed 
inside the canister, the lid is attached, 
and the paint is driven to the roller 
under pressure exerted by an electric 
powered compressor. 


IV. Staff Allegations Concerning the 
Power Paint Roller and of a Failure by 
Wagner to Comply With the Reporting 
Requirements of Section 15{b)-of the 
CPSA 


8. The staff alleges that the power 
paint rollers are defective because their 
canister lids can violently eject without 
warning during use, thereby resulting in 
serious head and facial injuries. 

9. The staff alleges that on September 
6, 1984, Wagner first became aware of 
the alleged defect when it received a 
report regarding a power paint roller 
user who suffered a facial injury 
resulting from the ejection of the 
canister lid. 

10. In October 1984, Wagner learned 
of another canister ejection in which a 
consumer sustained lacerations to his 
mouth and eye, requiring 18 stitches. 

11. By July 16, 1985, Wagner became 
aware of a ninth lid ejection incident, 
which involved a pilot who suffered loss 
of balance, a misaligned jaw and 
lacerations to his chin and neck. 
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12. On September 29, 1986, Wagner 
reported to the Commission staff by 
providing copies of its injury claims. At 
the time, the firm was aware of 26 
incidents with resulting injuries to the 
head and face. 

13. The staff is currently aware of 
more than 50 injury related incidents 
involving the power paint roller. 

14. Both prior to and during the period 
in which Wagner received notice of 
injuries resulting from use of the power 
paint roller, the firm implemented a 
number of design changes involving the 
product and revised the instructions and 
warnings which accompanied the power 
paint roller. Many of these engineering 
revisions and instructional changes 
pertain to the locking ability while under 
pressure of the canister lid, the alleged 
source of the problem. 

15. Wagner had received sufficient 
information significantly earlier than it 
reported to reasonably support the 
conclusion that the power paint rollers 
described in paragraphs 6 and 7 thereof, 
contained a defect which could create a 
substantial product hazard. 
Nonetheless, the company failed to 
report such information to the 
Commission as required by section 15(b) 
of the CPSA, 15 U.S.C. 2064(b), until 
September 29, 1986 when it was aware 
of 26 incidents. Section 15(b) requires a 
manufacturer of consumer products who 
obtains information that reasonably 
supports the conclusion that its product 
contains a defect which could create a 
substantial product hazard to inform the 
Commission immediately of the defect. 


V. Response of Wagner 


16. Wagner denies each and all of the 
staff's allegations with respect to its 
power paint rollers. Wagner specifically 
denies that its power paint rollers 
contain a defect which creates or could 
create a substantial product hazard 
within the meaning of section 15{a) of 
the CPSA, 15 U.S.C. 2064(a) and further 
specifically denies any obligation to 
report information to the Commission 
under section 15{b) of the CPSA. 15 
U.S.C. 2064{b), with respect to its power 
paint rollers. 

17. Specifically and without linmntation 
of any of the denials set forth above 
Wagner alleges that its power paint 
rollers contain no defects within the 
meaning of the CPSA and alleges that 
the incidents described by the staff were 
not caused under conditions of normal 
use, and were caused by inapprapriate 
use or modifications by the user. 
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Wagner does not admit any liability for 
any accidents or injuries with respect to 
the incidents described. 


VI. Agreement of The Parties 


18. Wagner and the staff agree that 
the Commission has jurisdiction in this 
matter for purposes of entry of this 
Settlement Agreement and Order. 

19. Wagner agrees to pay the 
Commission in settlement of the staff's 
claim a civil penalty in the amount of 
one hundred twenty thousand dollars 
($120,000), payable within thirty (30) 
days after service of the Final Order of 
the Commission accepting this 
Settlement Agreement. This Agreement 
constitutes a settlement of any disputed 
violations of the reporting requirements 
of section 15(b) of the CPSA, 15 U.S.C. 
2064(b), that may be alleged on the basis 
of information that the staff currently 
possesses concerning Wagner power 
paint rollers. The requirements of the 
Settlement Agreement and Order 
resolve all issues that have arisen or 
could arise under section 15(b) of the 
CPSA, 15 U.S.C. 2064(b), with respect to 
the allegations contained in paragraphs 
8-15. 

20. For purposes of section 6(b) of the 
CPSA, 15 U.S.C. 2055(b), this matter 
shall be treated as if a complaint had 
issued. 

21. Upon provisional acceptance of 
this Settlement Agreement and Order by 
the Commission, this Settlement 
Agreement and Order shall be placed on 
the public record and shall be published 
in the Federal Register in accordance 
with the procedure set forth in 16 CFR 
1118.20(e). If the Commission does not 
receive any written request not to 
accept the Settlement Agreement and 
Order within 15 days, the Settlement 
Agreement and Order will be deemed 
finally accepted on the 16th day after 
the date it is published in the Federal 
Register, in accordance with 16 CFR 
1118.20(f). 

22. Upon final acceptance of this 
Settlement Agreement and Order by the 
Commission, Wagner knowingly, 
voluntarily and completely waives any 
rights it may have (1) to an 
administrative or judicial hearing with 
respect to the Commission's claim for a 
civil penalty, (2) to judicial review or 
other challenge or contest of the validity 
of the Commission’s action with regard 
to its claim for a civil penalty, (3) toa 
determination by the Commission as to 
whether a violation of Section 15(b) of 
the CPSA, 15 U.S.C. 2064(b), has 
occurred, and (4) to a statement of 
findings of fact and conclusions of law 
with regard to the Commission's claim 
for a civil penalty. By making this 


waiver, Wagner does not concede that 
its power paint rollers contain a defect 
which creates or which could create a 
substantial product hazard within the 
meaning of section 15({b) of the CPSA. 
Should the Commission not accept this 
Settlement Agreement and Order, the 
Settlement Agreement and Order shall 
have no force and effect. 

23. Upon final acceptance of this 
Settlement Agreement and Order by the 
Commission and payment of the one 
hundred twenty thousand dollar 
($120,000) settlement amount by 
Wagner, the Commission waives its 
right to pursue any civil penalty 
proceeding for a violation of section 
15(b) of the CPSA, 15 U.S.C. 2064(b), 
relating to the matters encompassed by 
this Settlement Agreement and Order, or 
based on the information in the staff's 
possession. 

24. The waiver contained in paragraph 
23 shall not preclude the staff from 
seeking an order under section 15(c) of 
the CPSA, 15 U.S.C. 2064(c), for 
corrective action and notice, should it 
find that the corrective action measures 
taken by Wagner to date do not 
adequately protect the public against the 
risk of injury presented by these power 
paint rollers. 

25. The Commission makes no 
determination that the power paint 
rollers described herein contain a defect 
that could create a substantial product 
hazard, or that a violation of the CPSA 
has occurred. This Agreement and 
Order shall not constitute evidence or 
an admission with respect to any 
allegation of the staff, or with respect to 
any wrongdoing, misconduct, or breach 
of duty to any person, or violation of 
any statute or rule on the part of 
Wagner. The Commission and Wagner 
agree that this Agreement is entered into 
for purposes of settlement only. Wagner 
agrees to inform the Commission if it 
learns of any additional power paint 
roller lid ejection incidents; provided 
that nothing in this Agreement enlarges 
Wagner's obligation to report pursuant 
to section 15(b) of the CPSA, 15 U.S.C. 
2064(b). 

26. The parties further agree that the 
incorporated Order be issued under the 
CPSA, 15 U.S.C. 2051 et seq., and that a 
violation of the Order will subject 
Wagner to appropriate legalaction. 

27. No agreement, understanding, 
representation, or interpretation not 
contained in this Settlement Agreement 
and Order may be used to vary or to 
contradict its terms. 


Dated: August 7, 1990. 


Wagner Spray Tech Corporation. 
By: Sean James, 
Chief Executive Officer, Wagner Spray Tech 
Corporation. 
The Consumer Product Safety Commission. 
David Schmeltzer 
Associate Executive Director Directorate for 
Compliance and Administrative Litigation. 
Alan H. Schoem, 
Director Division of Administrative 
Litigation. 

Dated: August 16,1990, 
By: Ronald G. Yelenik, 
Trial Attorney. 
Michael J. Gidding, 
Trial Attorney 
Division of Administrative Litigation, Counsel 
for the Commission Staff. 


Order 


Upon consideration of the Settlement 
Agreement of the parties, it is hereby 

Ordered that Wagner Spray Tech 
Corporation shall pay within thirty (30) 
days of final acceptance of this 
Settlement Agreement and service of 
this Order, a civil penalty in the sum of 
one hundred twenty thousand dollars 
($120,000) to the Consumer Product 
Safety Commission. 

Provisionally accepted on the 11th 
day of October,1990. 


By Order of the Commission. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 90-24512 Filed 10-17-90; 8:45 am] 
BILLING CODE 6355-01-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Civilian Heaith and Medical Program of 
the Uniformed Services (CHAMPUS); 
Fiscal Year 1991 Updates 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice of updated mental health : 
per diem rates. 


SUMMARY: This notice provides for the 
updating of hospital-specific per diem 
rates for high volume providers and 
regional per diem rates for low volume 
providers; the updated cap per diem for 
high volume providers; and the 
beneficiary per diem cost-share amount 
for low volume providers to be used for 
FY 1991 under the CHAMPUS Mental 
Health Per Diem Payment System. 
EFFECTIVE DATE: The rates contained in 
this notice are effective for services 
occurring on or after October 1, 1990. 


ADDRESSES: Office of the Civilian 
Health and Medical Program of the 
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Uniformed Services (OCHAMPUS), 
Office of Program Development, Aurora, 
CO 80045-6900. For copies of the Federal 
Register containing this notice, contact 
the Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402, (202) 783-3238. 

The charge for the Federal Register is 
$1.50 for each issue payable by check or 
money order to the Superintendent of 
Documents. 

FOR FURTHER INFORMATION CONTACT: 
Stan Regensberg, Office of Program 
Development, OCHAMPUS, telephone 
(303) 361-3572. 

To obtain copies of this document, see 
the “ADDRESS” section above. Questions 
regarding payment of specific claims 
under the CHAMPUS Mental Health Per 
Diem Payment System should be 
addressed to the appropriate CHAMPUS 
contractor. 

SUPPLEMENTARY INFORMATION: The final 
rule published in the Federal Register on 
pages 34285 through 34294 on September 
6, 1988, set forth reimbursement changes 
that were effective for all inpatient 
hospital admissions in psychiatric 
hospitals and exempt psychiatric units 
occurring on or after January 1, 1989. 
Included in this final rule were 
provisions for updating reimbursement 
rates for each Federal fiscal year. As 
stated in the final rule, each per diem 
shall be updated by the Medicare 
update factor for hospitals and units 
exempt from the Medicare Prospective 
Payment System. In the Federal Register 
of September 4, 1990, on page 36078, 
Medicare has recommended to Congress 
an update factor of 5.3 percent for 
Federal fiscal year 1991 for hospitals 
and units excluded from the prospective 
payment system. CHAMPUS will adopt 
this update factor for FY 1991 assuming 
that Congress includes it in the budget 
for FY 1991 and it is approved by the 
President. If some other percent is 
approved by the President, the 
percentage approved by the President 
will become the update factor for FY 
1991 used by CHAMPUS to update the 
reimbursement rates under the 
CHAMPUS Mental Health Per Diem 
Payment System. Hospitals and units 
with hospital-specific rates (hospitals 
and units with high CHAMPUS volume) 
will have their FY 1999 CHAMPUS per 
diem rates updated by 5.3 percent for FY 
1991, unless the President approves 
another update factor for FY 1991. 

The following reflect an update of 5.3 
percent. Should the President approve a 
different update factor for FY 1991, 
CHAMPUS will issue a subsequent 
notice with updated reimbursement 
rates based on that approved update 
factor. 


Regional Specific Rates for Psychiatric 
Hospitals and Units With Low 
CHAMPUS Volume 


Rate ! 


United States census region (dollars) 


Northeast: 

New England 

Mid-Atlantic 
Midwest: 

East North Central 

West North Central 
South: 

South Atlantic 

East South Central 

West South Central 
West: 

Mountain 

Pacific 


1 The wage portion of the rate, subject to the area 
wage adjustment, is 71.40 percent. 


Beneficiary Cost-Share: Beneficiary 
cost-share (other than dependents of 
active duty members) for care paid on 
the basis of a regional per diem rate is 
the lower of $115 per day or 25 percent 
of the hospital billed charges effective 
for services rendered on or after 
October 1, 1990. 


Cap Amount: Cap amount for 
hospitals and units with high CHAMPUS 
volume is $647 per day. 


Dated: October 12, 1990. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 90-24528 Filed 10-17-90; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 
Army Science Board; Closed Meeting 


In accordance with section 10({a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 
Board (ASB). 

Dates of Meeting: 7-9 November 1990. 

Time:-0900-1700. 

Place: US Army ARDEC, Picatinny 
Arsenal, NJ. 

Agenda: The Army Science Board Ad Hoc 
Subgroup on Electromagnetic and 
Electrothermal Technologies will meet for the 
final working session for the panels report to 
Congress. This meeting will be closed to the 
public in accordance with section 552(c) of 
title 5, U.S.C., specifically subparagraph (1) 
thereof, and title 5, U.S.C., appendix 2, 
subsection 10({d). The classified and 
unclassified matters and proprietary 
information to be discussed are so 
inextricably intertwined so as to preclude 
opening any portion of the meeting. The ASB 
Administrative Officer Sally Warner, may be 
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contacted for further information at (703) 695- 
0781/0782. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 90-24557 Filed 10-17-90; 8:45 am] 
BILLING CODE 3710-08-M 


Army Science Board; Open Meeting 


In accordance with section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 
Board (ASB). 

Date of Meeting: 12 November 1990. 

Time: 0900-1700. 

Place: Walter Reed Army Institute of 
Research. 

Agenda: The Army Science Board (ASB) 
Ad Hoc Subgroup on the Review of the 
Walter Reed Army Institute of Research 
(WRAIR) will meet to prepare the final draft 
of the report on WRAIR. This meeting will be 
open to the public. Any interested person 
may attend, appear before, or file statements 
with the committee at the time and in the 
manner permitted by the committee. The ASB 
Administrative Officer, Sally Warner, may be 
contacted for further information at (703) 695- 
0781/0782. 

Sally A. Warner, 
Administrative Officer Army Science Board. 
[FR Doc. 90-24493 Filed 10-17-90; 8:45 am] 


BILLING CODE 3710-08-M 


Defense Nuclear Agency 


Intent Compliance With the National 
Environmental Policy Act Intent To 
Prepare a Draft Environmental impact 
Statement 


Notice of Intent to prepare a Draft 
Environmental Impact Statement for a 
Superconducting Magnetic Energy 
Storage-Engineering Test Model and to 
initiate the public scoping process 
relative to the five potential sites. 


SUMMARY: The proposed 
Superconducting Magnetic Energy 
Storage Engineering Test Model (SMES- 
ETM) facility would store electrical 
energy in superconducting coils. The 
purpose of the SMES-ETM would be to 
demonstrate the technical, functional, 
and economic feasibility of this 
technology to serve as the power supply 
for Department of Defense weapon 
systems, and support utility networks 
(i.e. stoving energy during off-peak hours 
and the n returning the er-ergy to the 
power grid during peak load periods). 
The Draft Environmental Impact 
Statement (DEIS) will evaluate the 
siting, construction, testing, and 
operation impacts of a SMES-ETM 








facility within the continental United 
States, at five potential sites: 

(1) Badger Army Ammunition Plant 
(BAAP) Site, Wisconsin. The Badger site 
is located in south-central Wisconsin, in 
Sauk County. 

(2) Bonneville Power Administration 
Hanford Reservation Site, Washington. 
This site is near the center of the U.S. 
Department of Energy’s Hanford 
Reservation in southeastern Washington 
State. 

(3) White Sands Missile Range 
(WSMR) Site, New Mexico. This site is 
located near the southeast corner of the 
WSMR in south-central New Mexico. 

(4) Orogrande Site, New Mexico. This 
site is located about 3 miles north of 
Orogrande in south-central New 
Mexico. It is close to the White Sands 
site. 

(5) Texas Utilities Electric Site, 
Monahans, Texas. This site is located in 
Ward County, approximately 8 miles 
northwest of Monahans and 65 miles 
west of Midland. 

In addition to evaluation of these five 
alternative sites, the Defense Nuclear 
Agency will consider the no action 
alternative, as well as alternative 
SMES-ETM design configuration 
scenarios (solenoid and toroid). 

Potentially significant environmental 
issues that will be analyzed in-depth in 
the DEIS include possible magnetic 
effects on bird navigation, 
electromagnetic effects on public health, 
and site specific impacts to cultural 
resources and threatened or endangered 
species. 

SCOPING: The Defense Nuclear Agency 
will conduct scoping meetings on or 
near the sites mentioned above. It is 
anticipated that the scoping meetings for 
the Orogrande and White Sands Missile 
Range Sites will be combined at one 
central location. As soon as dates and 
locations of the scoping meetings are 
established, they will be published in 
local newspapers serving the population 
near the potential sites. The purpose of 
the meetings will be to gather 
information from the public concerning 
the potential impacts to the quality of 
the environment that they would like to 
see addressed in the DEIS. Comments 
may be made orally or in writing at the 
meetings, or they may be sent to the 
address cited below. 

FOR FURTHER INFORMATION ON SMES 
CONTACT: Defense Nuclear Agency, 
ATTN: Public Affairs Office, 6801 
Telegraph Road, Alexandria, Virginia 
22310-3398; telephone (703) 325-7095. 
MAILING LIST: Individuals desiring to 
receive additional information on the 
public scoping process and copies of the 
draft and final EIS should contact: 
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Mobile Engineering District, U.S. Army 
Corps of Engineers, ATTN: CESAM-PD- 
E (Mr. Eubanks), P.O. Box 2288, Mobile, 
Alabama 36628; telephone (205) 694— 
3861. 

George W. Ullrich, 

Deputy Director. 

[FR Doc. 90-24587 Filed 10-17-90; 8:45 am] 
BILLING CODE 3810-01-M 





DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD 


[Recommendation No. 90-7] 


Implementation Plan for 
Recommendation 90-3 at the 
Department of Energy’s Hanford Site, 
WA 


AGENCY: Defense Nuclear Facilities 
Safety Board. 


ACTION: Notice; recommendation. 


SUMMARY: The Defense Nuclear 
Facilities Safety Board has made a 
recommendation to the Secretary of 
Energy pursuant to 42 U.S.C. 90-A2286a. 
concerning DOE’s proposed 
implementation plan for the Board’s 
recommendation 90-3 (monitoring 
programs for single shell waste tanks) at 
DOE's Hanford site, WA. The Board 
requests public, comments on this 
recommendation. 

DATES: Comments, data, views, or 
arguments concerning the 
recommendation are due on or before 
November 19, 1990. 

ADDRESSES: Send comments, data, 
views, or arguments concerning this 
recommendation to: Defense Nuclear 
Facilities Safety Board, 625 Indiana 
Avenue, NW., Suite 700, Washington, 
DC 20004. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth M. Pusateri, at the address 
above or telephone 202/208-6400, (FTS) 
268-6400. 


Dated: October 15, 1990. 
Kenneth M. Pusateri, 
General Manager. 


[Recommendation 90-7] 


Implementation Plan for 
Recommendation 90-3 at the 
Department of Energy’s Hanford Site, 
WA 


October 11, 1990 

On March 27, 1990, the Board 
transmitted to you its Recommendation 
90-3, regarding the single shell high level 
waste tanks at the Hanford site. On May 
10, 1990, you replied stating that you 
agreed with our recommendations and 
accepted them. On August 10, 1990, you 
forwarded to the Board your plan for 












implementation of the Board's 
recommendations on this issue. 

In the intervening time, members of 
the Board and their staff and technical 
experts have visited the Hanford site on 
several more occasions and have further 
discussed the measures proposed and 
the plans for implementation. After 
careful consideration, the Board has 
concluded that the DOE proposed 
implementation plan for 
Recommendation 90-3 is not adequately 
responsive. In particular, it does not 
reflect the urgency that the 
circumstances merit and that was 
implicit in the Board’s 
recommendations. Nor does it appear 
that the contractor involved has been 
required by DOE to marshall the 
technical and managerial resources 
required, and to focus them on the 
problem in a measure commensurate 
with its gravity. 

The Board specifically recommends 
that the implementation plan be 
modified as follows: 

¢ Immediate steps should be taken to 
add instrumentation as necessary to the 
single shell tanks containing 
ferrocyanide that will establish whether 
hot spots exist or may develop in the 
future in the stored waste. The 
instrumentation should include as a 
minimum additional thermocouple trees. 
Trees should be introduced at several 
radial locations in all tanks containing 
substantial amounts of ferrocyanide, to 
measure the temperature as a function 
of elevation at these radii. The use of 
infra-red techniques to survey the 
surface of waste in tanks should 
continue to be investigated as a priority 
matter, and on the assumption that this 
method will be found valuable, monitors - 
based on it should be installed now in 
the ferrocyanide bearing tanks. 

¢ The temperature sensors referred to 
above should have continuous recorded 
readouts and alarms that would signal 
at a permanently manned location any 
abnormally high temperatures and any 
failed temperature instrumentation. 

¢ Instrumentation should also be 
installed to monitor the composition of 
cover gas in the tanks, to establish if 
flammable gas is present. 

© The program of sampling the 
contents of these tanks sould be greatly 
accelerated. The proposed schedule 
whereby analysis of two core samples 
from each single shell tank is to be 
completed by September, 1998 is 
seriously inadequate in light of the 
uncertainties as to safety of these tanks. 
Furthermore, additional samples are 
required at several radii and at a range 
of elevations for the tanks containing 
substantial amounts of ferrocyanide. 


¢ The schedule for the program on 
study of the chemical properties and 
explosive behavior of the waste in these 
tanks is indefinite and does not reflect 
the urgent need for a comprehensive and 
definitive assessment of the probability 
of a violent chemical reaction. The study 
should be extended to other metallic 
compounds of ferrocyanide that are 
known or believed to be present in the 
tanks, so that conclusions can be 
generalized as to the range of 
temperature and other properties 
needed for a rapid chemical reaction 
with sodium nitrate. 

© The Board had recommended “that 
an action plan be developed for the 
measures to be taken to neutralize the 
conditions that may be signaled by 
alarms.” Two types of measures are 
implied: actions to respond to 
unexpected degradation of a tank or its 
contents, and actions to be taken if an 
explosion were to occur. Your 
implementation plan stated that “the 
current contingency plans will 
be reviewed and revised if needed.” We 
do not consider that this proposed 
implementation of the Board's 
recommendation is adequately 
responsive. It is reconimended that a 
written action plan founded on 
demonstrated principles be prepared as 
soon as possible, that would respond to 
indications of onset of abnormal 
temperatures or other unusual 
conditions in a ferrocyanide-bearing 
tank, to counter any perceived growth in 
hazard. A separate emergency plan 
should be formulated and instituted, 
covering measures that would be taken 
in event of an explosion or other event 
leading to an airborne release of 
radioactive material from the tanks, and 
that would protect personnel both on 
and off the Hanford site. The Board 
believes that even though it is 
considered that the probability is small 
that such an event will occur, prudence 
dictates that steps be taken at this time 
to prepare the means to mitigate the 
unacceptable results that could ensue. 
John T. Conway, 
Chairman. 


Appendix—Transmittal Letter to the 
Secretary of Energy 

DEFENSE NUCLEAR FACILITIES SAFETY 
BOARD 


October 12, 1990. 


The Hon. James D. Watkins, 
Secretary of Energy, 
Washington, DC 20585. 

Dear Mr. Secretary: On October 11, 1990, 
the Defense Nuclear Facilities Safety Board, 
in accordance with Section 312(5) of the 
Atomic Energy Act of 1954, as amended, 42 


U.S.C.A. Section 2286a(5), approved a 
recommendation which is enclosed for your 
consideration. 

42 U.S.C.A. Section 2286d(a) requires the 
Board, after receipt by you, to promptly make 
this recommendation available to the public 
in the Department of Energy's regional public 
reading rooms. Please arrange to have this 
recommendation placed on file in your 
regional public reading rooms as soon as 
possible. 

The Board will publish this 
recommendation in the Federal Register. 

It is to be noted that the enclosed 
recommendation applies to the Department of 
Energy's proposed implementation of the 
Board’s Recommendation 90-3 dated March 
27, 1990. 

Sincerely, 
John T. Conway, 
Chairman. 
{FR Doc. 90-24596 Filed 10-17-90; 8:45 am] 


BILLING CODE 6820-KD-M 


DELAWARE RIVER BASIN 
COMMISSION 


Notice of Commission Meeting and 
Public Hearing 


Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday, 
October 24, 1990 beginning at 1 p.m. in 
the Goddard Conference room of its 
offices at 25 State Police Drive, West 
Trenton, New Jersey. 

An informal pre-meeting conference 
among the Commissioners and staff will 
be open for public observation at 10:30 
a.m. at the same location and will 
include discussions of the upper 
Delaware ice jam project; upcoming 
Commission hearings and meetings; 
middle and upper Delaware water 
quality protection strategies and status 
of compliance with Commission water 
conservation performance standards for 
plumbing fixtures and fittings. 

The subjects of the hearing will be as 
follows: 


Applications for Approval of the 
Following Projects Pursuant to Article 
10.3, Article 11 and/or Section 3.8 of the 
Compact 


1. New Jersey—American Water 
Company—Western Division D-81-11 
CP Renewal. An application for the 
renewal of a ground water withdrawal 
project to supply up to 193.75 million 
gallons (mg)/30 days of water to the 
applicant's Camden distribution system 
from Well Nos. 50-55. Commission 
approval of February 27, 1985 was 
limited to five years. The applicant 
requests that the total withdrawal from 
all wells remain limited to 193.75 mg/30 
days. The project is located in the City 


Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Notices 


of Camden, Camden County, New 
Jersey. 


2. Ashland Chemical Company D-85~ 
50 Renewal. An application for the 
renewal of a ground water withdrawal 
project to supply up to 8.7 mg/30 days of 
water to the applicant's manufacturing 
facility from Well No. 3. Commission 
approval on September 24, 1985 was 
limited to five years. The applicant 
requests that the total withdrawal from 
all wells be increased from 4.2 mg/30 
days to 8.7 mg/30 days. The project is 
located in Glendon Borough, 
Northampton County, Pennsylvania. 

3. New Jersey—American Water 
Company—Western Division D-88-81 
CP. An application for approval of a 
ground water withdrawal project to 
supply up to 34.6 mg/30 days of water to 
the applicant's distribution system from 
new Well No. 58, to replace existing 
Well Nos. 27 and 28 with new Well Nos. 
59 and 62, and to limit the withdrawal 
from all wells to 1165.1 mg/30 days. The 
project is located in Cherry Hill 
Township, Camden County, New Jersey. 

4. Palmer Water Company D-90-17. 
An application to approve the 
withdrawal of 13 million gallons per day 
(mgd) from the Aquashicola Creek and 
13 mgd from the Pohopoco Creek, with 
the maximum combined total 
withdrawal from both sources not to 
exceed 15 mgd. The withdrawal will 
provide raw water service only to 
existing and prospective industries. Both 
creeks are tributaries of the Lehigh 
River. The Pohopoco Creek withdrawal 
is located in the Borough of Parryville, 
while the intakes for withdrawal from 
Aquashicola Creek are located in Lower 
Towamensing Township and the 
Borough of Palmerton; all withdrawals 
are located in Carbon County, 
Pennsylvania. 

5. Baer Aggregates, Inc. D-90-18. A 
revised application for approval of a 
ground water withdrawal project to 
supply up to 45 mg/30 days of water to 
the applicant's gravel processing 
operation from existing Well Nos. 1, 2, 3, 
and 4, and to limit the withdrawal from 
all wells to 45 mg/30 days. The project is 
located in Pohatcong Township, Warren 
County, New Jersey. 

6. Jim Thorpe Municipal Authority D- 
90-22 CP. A surface water withdrawal 
project to serve the applicant's 
distribution systems in the Borough of 
Jim Thorpe. The project entails an 
increase of withdrawal, (0.4 mgd to 0.5 
mgd) from Reservoirs No. 1 and 3 on 
Silkmill (Ruddles) Run to serve the 
distribution system (Eastside System) on 
the eastern side of the Lehigh River, and 
a withdrawal of 0.425 mgd from the 
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Mauch Chunk Creek to serve the 
distribution system (Westside System) 
on the western side of the Lehigh River. 
The withdrawal from Mauch Chunk 
Creek is approximately one mile 
downstream of the Mauch Chunk 
Reservoir. Both streams are tributaries 
to the Lehigh River. The withdrawals 
are located within Jim Thorpe Borough, 
Carbon County, Pennsylvania. 

7. Uwchlan Township Municipal 
Authority D-90-50 CP. An application 
for approval of a ground water 
withdrawal project to supply up to 19.87 
mg/30 days of water to the applicant’s 
distribution system from new Well Nos. 
Saybrooke 1 and 2, and to increase the 
existing withdrawal limit of 72 mg/30 
days from all wells to 92 mg/30 days. 
The project is located in Upper Uwchlan 
Township, Chester County, 
Pennsylvania. 

8. Auburn Municipal Authority D-90- 
62 CP. A sewage treatment plant (STP) 
project to provide service to the Borough 
of Auburn which currently has mostly 
individual septic systems. The new STP 
will provide 0.08 mgd of secondary 
treatment and discharge the treated 
effluent to the Schuylkill River near the 
project site. The project is located just 
south of State Route 895 in West 
Brunswick Township, Schuylkill County, 
Pennsylvania. 

9. Borough of West Chester D-90-72 
CP. A project to modify and expand the 
applicant's existing 1.5 mgd Taylor Run 
Sewage Treatment Plant (STP) to 
provide 1.8 mgd of advanced secondary 
wastewater treatment capacity. The STP 
will continue to serve the northwest and 
central portions of the Borough of West 
Chester. The STP will continue to 
discharge to Taylor Run, a tributary of 
the East Branch Brandywine Creek. The 
STP is located adjacent to Taylor Run 
northeast of the Mill Road and Route 
322 intersection in East Bradford 
Township, Chester County, 
Pennsylvania. 

Documents relating to these items 
may be examined at the Commission’s 
offices. Preliminary dockets are 
available in single copies upon request. 
Please contact.George C. Elias 
concerning docket-related questions. 
Persons wishing to testify at this hearing 
are requested to register with the 
Secretary prior to the hearing. 


Dated: October 9, 1990. 
Susan M. Weisman, 
Secretary. 
[FR Doc. 90-24491 Filed 10-17-90; 8:45 am] 
BILLING CODE 6360-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. ES91-01-000 et al.] 


Louisville Gas and Electric Co. et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 


October 10, 1990. 


Take notice that the following filings 
have been made with the Commission: 


1. Louisville Gas and Electric Company 


[Docket No. ER91-01-000] 


Take notice that on October 3, 1990, 
Louisville Gas and Electric Company 
(“Applicant”) filed an application with 
the Federal Energy Regulatory 
Commission (“Commission”) pursuant 
to Section 204 of the Federal Power Act 
seeking authorization to issue $175 
million of short-term debt securities on 
or before December 31, 1992, with a final 
maturity date no later than December 
31, 1993. 

Comment date: November 12, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. lowa Public Service Company 
[Docket No. ER91-7-000] 


Take notice that on October 1, 1990, 
Iowa Public Service Company tendered 
for filing an executed Firm Power 
Agreement dated April 9, 1900, whereby 
Iowa Public Service Company (IPS) will 
sell to Minnesota Power (MP) 25 
megawatts (MW) electric capacity for 
the six-month winter season, November 
1 through April 30, commencing 
November 1, 1990 and ending April 30, 
1993. MP may increase its 25 MW 
minimum purchase to 50 MW prior to 
October 1 of the applicable winter 
season. 

Comment date: October 26, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Nevada Sun-Peak Limited Partnership 
{Docket No. ER91-11-000] 


Take notice that on October 2, 1990, 
Nevada Sun-Peak Limited Partnership, 
organized under the laws of the State of 
Nevada, submitted for filing, pursuant to 
Rule 207 of the Commission's Rules of 
Practice and Procedure, 18 C.F.R. 

§ 385.207, an initial rate schedule for 
sales to Nevada Power Company. 

Comment date: October 26, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Iowa Public Service Company 
[Docket No. ER91-10-000} 


Take notice that on October 1, 1990, 
Iowa Public Service Company tendered 
for filing an executed Firm Power 
Agreement dated April 9, 1990, whereby 
Iowa Public Service Company (IPS) will 
sell to Minnesota Power (MP) 25 
megawatts (MW) electric capacity for 
the six-month winter season, November 
1, through April 30, commencing 
November 1, 1990 and ending April 30, 
1993. MP may increase its 25 MW 
minimum purchase to 50 MW prior to 
October 1 of the applicable winter 
season. 

Comment date: October 26, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Pennsylvania Power Company 


[Docket No. ER91-9-000] 


Take notice that on October 1, 1990, 
Pennsylvania Power Company (“Penn 
Power”) pursuant to 18 CFR 35.13 
tendered for filing proposed changes in 
its FPC Electric Service Tariffs Nos. 30, 
31 and 32 to the Pennsylvania boroughs 
(“Boroughs”) of New Wilmington, 
Wampum and Zelienople, respectively. 
The proposed changes consist of an 
Extension Agreement with each of the 
three Boroughs extending the term of the 
electric service agreements between the 
Company and the Boroughs for an 
additional three (3) years, to September 
1, 1994. There are no changes in the 
current rates charged as a result of the 
Extension Agreements. 

The Boroughs served by Penn Power 
entered into settlement agreements 
effective as of September 1, 1984. These 
agreements provide that these 
customers will be charged applicable 
retail rates as may be in effect during 
the terms of the agreements. Changes in 
rates were agreed to become effective 
as to these resale customers 
simultaneously with changes approved 
by the Pennsylvania Public Utility 
Commission (“Pa. PUC”). The settlement 
agreements were approved by the 
Federal Energy Regulatory Commission 
through a Secretarial letter dated 
December 14, 1984 in Docket Nos. ER77- 
277-007 and ER81-779-000. The 
Extension Agreements do not change 
any of the terms of the 1984 Agreements 
but only extend the terms of the 
Agreements. Waivers of certain filing 
requirements have been requested to 
implement Extension Agreements as of 
their execution dates. 

Copies of the filing were served upon 
the three jurisdictional customers and 
the Pa. PUC. 





Comment date: October 26, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Cogeneration Michigan Associates 
Limited Partnership 


[Docket No. ER91-12-000] 


Take notice that Cogeneration 
Michigan Associates Limited 
Partnership (“CMA”), a Michigan 
limited partnership, on October 3, 1990, 
tendered for filing, pursuant to 18 CFR 
35.1 and 35.12, proposed FERC Rate 
Schedule No. 1, applicable to sales of 
energy and capacity to Consumers 
Power Company (“Consumers”) from a 
biomass waste wood electric generating 
facility owned and operated by CMA in 
Cadillac, Michigan (the “Facility”). The 
Facility is certified as a qualifying small 
power production facility within the 
meaning of sections 201 and 210 of the 
Public Utility Regulatory Policies Act of 
1978 and the regulations promulgated 
thereunder. 

The proposed initial rate is set forth in 
the Power Purchase Agreement, as 
amended (the “Agreement”), between 
CMA and Consumers. The Agreement 
establishes a purchase price based on 
Consumer's avoided cost and applicable 
to all electricity delivered by CMA to 
Consumers. The purchase price includes 
both an energy charge and a capacity 
charge. 

Beginning with the commercial 
operation date, as defined in the 
Agreement, Consumers will pay a 
capacity charge which is a levelized rate 
for commercial energy delivered by 
CMA to Consumers. The capacity 
charge is adjusted if the on-/ off-peak 
capacity factor is less than 0.58 pursuant 
to Section 10{a) of the Agreement. 
Consumers will pay for energy on a per 
kilowatt hour basis. The energy rate is 
redetermined every month pursuant to 
the formulas set forth in the Agreement. 

CMA requests waiver of the Federal 
Energy Regulatory Commission's (the 
“Commission”) notice requirements so 
that the rate schedule may take effect as 
of the date of the CMA’s initial delivery 
to Consumers. CMA also seeks waiver 
of the Commission’s requirements for 
filing changes in its Rate Schedule No. 1 
in the event of any change in the rates 
calculated pursuant to the formulas as 
set forth in the Agreement. 

Additionally, CMA seeks waiver of 
the Commission's regulations regarding 
cost-of-service documentation, 
accounting practices, reporting 
requirements, property dispositions and 
consolidations, securities issuances or 
assumptions of liability, the holding of 
interlocking positions and such other 


matters as the Commission deems 
appropriate. 

Copies of the instant filing have been 
served upon Consumers at the Michigan 
Public Service commission. 

Comment date: October 26, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24504 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M ; 


[Project No. 10117-002) 


Rock River Power and Light Corp.; 
Availability of Environmental 
Assessment 


October 10, 1990. 


In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission's (Commission's) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of 
Hydropower Licensing has reviewed the 
application for exemption from licensing 
for the Lower Watertown Dam 
Hydroelectric Project, on the Rock River, 
in the City of Watertown, Jefferson and 
Dodge Counties, Wisconsin, and has 
prepared an Environmental Assessment 
(EA) for the proposed project. In the EA, 
the Commission's staff has analyzed the 
potential environmental impacts of the 
proposed project and has concluded that 
approval of the proposed project, with 
appropriate mitigative measures, would 
not constitute a major federal action 
significantly affecting the quality of the 
human environment. 

Copies of the EA are available for 
review in the Public Reference Branch, 
Room 3308, of the Commission’s offices 
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at 941 North Capitol Street NE., 
Washington, DC 20426. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24510 Filed 10-17-90; 6:45 am] 
BILLING CODE 6717-01-M 


[Project No’s. 1388, 1389, 1390, 3259, 3272 
EL 85-19-117 California] 


Southern California Edison, Joseph 
Martin Keating; Availability of 
Environmental Assessment 


October 11, 1990. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission's (Commission’s) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897), the Office of 
Hydropower Licensing has reviewed the 
applications for new licenses for the Lee 
Vining, Lundy, and Rush Creek Projects 
located on Lee Vining, Mill, and Rush 
Creeks, respectively, and applications 
for original licenses for the proposed 
Paoha and Leggett Projects on Wilson 
and Lee Vining Creeks, respectively, in 
Mono County near Lee Vining, CA, and 
has prepared a Cumulative 
Environmental Assessment (CEA). In 
the CEA, the Commission’s staff has 
analyzed the potential cumulative 
environmental impacts of the existing 
and proposed projects and has 
concluded that approval of the existing 
and proposed projects, with appropriate 
mitigation measures, would not 
contribute to significant cumulative 
impacts on the target resources of 
riparian vegetation, riparian-associated 
wildlife, resident trout in the streams, 
visual quality, and recreation in the 
Mono Lake Basin. 

Copies of the EA are available for 
review in the Public Reference Branch, 
room 3308, of the Commission’s offices 
at 941 North Capitol Street NE., 
Washington, DC 20426. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24545 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Project Nos. 2916-006 et al.] 


Hydroelectric Applications (East Bay 
Municipal Utility District et al.), Filing 


Take notice that the following 
hydroelectric applications have been 
filed with the Commisison and are 
available for public inspection: 

1a. Type of Application: Revised 
Exhibit R. 

b. Project No.: 2916-006. 
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c. Date Filed: April 12, 1990. 

d. Applicant: East Bay Municipal 
Utility District. 

e. Name of Project: Lower Mokelumne 
River Project. 

f. Location: San Joaquin, Amador and 
Calaveras Counties, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. Sec. 791(a)-825fr). 

h. Applicant Contact: Mr. John 
Skinner, East Bay Utility District, 2310 
Adeline Street, P.O. Box 24055, Oakland, 
CA 94623, (415) 891-0641. 

i. FERC Contact: Mr. Dan Hayes, (202) 
357-0670. 

j. Comment Date: November 13, 1990. 

k. Description of Project: The East Bay 
Municipal Utility District, licensee for 
the Lower Mokelumne River Project, has 
filed an application with the Federal 
Energy Regulatory Commision to revise 
the exhibit R (recreation management 
plan) for the project. The revision is to 
update and improve the project's 
recreational access to comply with 
regulatory and other obligations in 
management of the project's recreation 
resources. The revised exhibit R 
describes changes in both interim and 
long term management of the project's 
recreational resources. The plan will 
affect facility design and management at 
recreation facilities on Camanche and 
Pardee Lakes, including the North and 
South Shore Recreation Areas, Van 
Assen Park, and the Camanche Hills 
Hunting Preserve. 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

2a. Type of Application: Surrender of 
License. 

b. Project No. 8971-012. 

c. Date filed: September 6, 1990. 

d. Applicant: Big Wood Canal 
Company. 

e. Name of Project: Lincoln Bypass 
Project. 

f. Location: On the Lincoln Bypass 
Canal, originating on the Big Wood 
River, in Lincoln County, Idaho, 
occupying lands of the United States 
administered by the Bureau of Land 
Management. Boise Meridian and Base. 

g. Filed Pursuant to: Federal Power 
Act 16 USC 791 (a)-825(r). 

h. Applicant Contact: Mr. Dick 
Oneida, General Manager, Big Wood 
Canal Company, 112 S. Apple, 
Shoshone, ID 83352, (208) 886-2331. 

i. FERC Contact: Ms. Deborah Frazier- 
Stutely at (202) 357~0842. 

j. Comment Date: December 3, 1990. 

. Description of Proposed Action: 
The proposed project for which the 
license is being surrendered would have 
consisted of: (1) an:existing concrete 
diversion dam approximately 6-foot-high 
and 150-foot-long.on the Big Wood 


River, diverting flows into: (2) the 
existing Lincoln Bypass Canal 
approximately 7.9 miles long; (3) an 8- 
foot-high, 70-foot-long concrete 
diversion structure at elevation 4,486 
feet, located at a drop chute in the 
Lincoln Bypass Canal; (4) a 45-foot-wide 
concrete intake structure located on the 
south bank of the Lincoln Bypass Canal, 
consisting of three 5-foot by 5-foot slide 
gates; (5) a 60-inch-diameter, 3,170-foot- 
long steel penstock; (6) a 20-foot-wide, 
30-foot-long powerhouse containing a 
single generating unit with a rated 
capacity of 1,960 kW operating under a 
head of 130 feet and producing an 
annual energy output of 9,981 MWh; (7) 
a concrete tailrace discharging project 
flows back into the Lincoln Bypass 
Canal; (8) 4.16-kV generator leads; (9) a 
4.16/46-kV transformer; (10) a 5-mile- 
long, 46-kV transmission line tying into 
Idaho Power Company's system via the 
existing Shoshone-Ice Caves-Hailey 46- 
kV line; and (11) appurtenant facilities. 

The licensee states the project is 
being surrendered because the cost of 
upgrading transmission lines leave the 
proposed project not economically 
feasible at this time. Construction of the 
project had not begun. 

1. Purpose of Project: B, C, and D2. 

3a. Type of Application: Transfer of 
License. 

b. Project No.: 9088-007. 

c. Date filed: July 23, 1990. 

d. Applicant: Lower Village Water 
Power Company. 

e. Name of Project: Lower Village 
Power Project No. 9088. 

f. Location: On the Sugar River in the 
Town of Claremont Sullivan County, 
New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: John N. 
Webster, P.O. Box 1073, Dover, NH 
03820, (207) 384-5334. 

i. FERC Contact: Mary C. ‘Golato (202) 
357-0804. 

j.. Comment Date: November 15, 1990. 

k. Description of Project: Lower 
Village Water Power Company (Lower 
Village) proposes to transfer the license 
for the Lower Village Power Project No. 
9088 to John N. Webster. Lower Village 
plans to’sell the project to John N. 
Webster. This arrangement would better 
facilitate the development and financing 
of project activities. 

l. This notice also consists of the 
following standard paragraphs: B and C. 
4a. Type of Application: Preliminary 

Permit. 

b. Project No.: 10969-000. 

c. Date filed: July 6, 1990. 

d. Applicant: Russell Canyon 
Corporation. 


e. Name of Project: Harpold Pumped 
Storage Project. 

f. Location: On Lost River in Klamath 
County, Oregon near the towns of 
Lorella and Malin. T40S, R12E and R13E, 
Willamette Meridian. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791{a)}-825(r). 

h. Applicant Contact: Mr. Ingolf 
Hermann, Independent Hydro 
Developers, 1000 Shelard Parkway Suite 
404, Minneapolis, MN 55426, (612) 546- 
5110. 

Mr. Douglas Spaulding, EWI 
Engineering Associates, Inc., 715 Florida 
Ave. So. Suite 306, Minneapolis, NM 
55426, (612) 593-5650. 

i. FERC Contact: 

Deborah Frazier-Stutely on (202) 357- 
0842. 

j. Comment Date: 

December 3, 1990. 

k. Description of Project: The 
proposed project would consist of: (1) 
two earth and rock fill dams at elevation 
5,400 feet, Dam No. 1 would be 100 feet 
high, 400 feet long; Dam No. 2 would be 
60 feet high, 2,000 feet long; enlarging (2) 
the Harpold Reservoir to 401 acres with 
a storage capacity of 14,500 acre-feet at 
elevation 5,395 feet, msl, to be utilized 
as the upper reservoir; (3) an intake 
structure; (4) a 25-foot-diameter, 1,350- 
foot-deep power shaft; (5) a 25-foot- 
diameter, 10,000-foot-long power tunnel; 
(6) a powerhouse containing four pump 
turbines with a combined installed 
capacity of 1,000,000 kW, producing an 
estimated annual energy output of 
1,576,800 MWh; (7) a 70-foot-high, 11,200- 
foot-long earth and rock fill dam at 
elevation 4,200 feet, creating; (8) a 327 
acre reservoir with a storage capacity of 
4,195 acre-feet, to be utilized as the 
lower reservoir; (9) a 42-diameter, 3,200- 
foot-long water supply pipeline used to 
initially fill the lower reservoir with 
water from Lost River; (10) a pumping 
station; and (11) a 500-kV, 2.93-mile-long 
transmission line tying into an existing 
line. 

No new access road will be needed to 
conduct the studies. The applicant : 
estimates the cost of the studies to be 
conducted under the preliminary permit 
would be $1,850,000. 

l. Purpose of Project: Project power 
would be sold to a California utility. 

m. This notice also consists of the 
following standard paragraphs: AS, A7, 
AQ, A10, B, C, and D2. 

5a. Type of Application: Preliminary 
Permit. 

b. Project No. 10970-000. 

c. Date filed: July 6, 1990. 

d. Applicant: Russell-‘Canyon 
Corporation. 
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e. Name of Project: Smith 
Hydroelectric Pumped Storage Project. 

f. Location: On Lost River in Klamath 
County, Oregon near the towns of 
Lorella and Malin. T40S, R12E and R13E; 
Willamette Meridian. 

g. Filed Pursuant to: Federal Power 
Act 16 USC 791 (a)-825(r). 

h. Applicant Contact: 

Mr. Ingolf Hermann, Independent Hydro 
Developers, 1000 Shelard Parkway, 
Suite 404, Minneapolis, MN 55426, 
(612} 546-5110 

Mr. Douglas Spaulding, EWI Engineering 
Associates, Inc., 715 Florida Ave., So. 
Suite 306, Minneapolis, MN 55425, 
(612) 593-5650. 

Allan W. Anderson, Jr., Counsel, Flood 
& Ward, 1000 Potomac Street, NW, 
Suite 402, Washington, DC 20007, (202) 
298-6910. 

i. FERC Contact: Ms. Deborah 
Frazier-Stutely (202) 357-0842. 

j. Comment Date: December 21, 1890. 

k. Description of Project: The 
proposed project would consist of: (1) 
two earth and rockfill dams with a crest 
elevation at 5,240 feet msl, one dam 
would be 140 feet high, 1,800 feet long 
and one dam would be 50 feet high, 
1,300 feet long; enlarging (2) the Smith 
Reservoir to 280 acres with a storage 
capacity of 9,800 acre-feet at elevation 
5,240 feet to be utilized as the upper 
reservoir; (3) an intake structure; (4) a 
25-foot-diameter, 1,200-foot-deep shaft; 
(4) a 25-foot-diameter, 9,000-foot-long 
tunnel; (6) a powerhouse containing 3 
pump turbines with a combined 
installed capacity of 750,000 kW, 
producing an estimated average annual 
energy output of 985,000 MWh; (7) a 70- 
foot-high, 10,500-foot-long earth and 
rockfill dam at elevation 4,200 feet msl; 
(8) a 296 acre reservoir with a storage 
capacity of 10,100 acre-feet at elevation 
4,195 feet, to be utilized as the lower 
reservoir; (9) a 42-inch-diameter, 1,800- 
foot-long water supply pipeline used to 
initially fill the lower reservoir with 
water from Lost River; (10) a 500-kV, 40- 
mile-long transmission line tying into an 
existing line. 

No new access road will be needed to 
conduct the studies. The applicant 
estimates the cost of the studies to be 
conducted under the preliminary permit 
would be $1,850,000. 

1. Purpose of Project: Project power 
would be sold to a California utility. 

m. This notice also consists of the 
following standard pargraphs: A5, A7, 
AQ, A10, B, C, and D2. 

6a. Type of Application: Preliminary 
Permit. 

b. Project No.: 10987-000. 

c. Date filed: August 6, 1990. 

d. Applicant: Ohop Mutual Light 
Company, Inc. 


e. Name of Project: Little Mashel. 

f.Location: On Little Mashel River, in 
Pierce County, Washington. Township 
16 N Range 4 E. 

g. Filed Pursuant to: Federal Power 
Act 16 USC 791(a)-825(r). 

h. Applicant Contact: Mr. Richard W. 
Rosenberg, Manager, Ohop Mutual Light 
Company, Inc., Eatonville, WA 98328, 
(206) 847-4364. 

i. FERC Contact: Michael Spencer at 
(202) 357-0846. 

j. Comment Date: December 21, 1990. 

k. Description of Project: The 
proposed project would consist of: (1) a 
13-foot-high concrete dam; (2) a 48-inch- 
diameter, 3,500-foot-long penstock; (3) a 
powerhouse containing two generating 
units with a combined capacity of 2,000 
kW and an estimated average annual 
generation of 8.0 GWh; (4) a 0.5-mile- 
long transmission line; and (5) a 500- 
foot-long access road to the 
powerhouse. 

No new access road will be needed to 
conduct the studies. The applicant 
estimates that the cost of the studies to 
be conducted under the preliminary 
permit would be $23,000. 

1. Purpose of Project: Project power 
would be sold to Bonneville Power 
Administration. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, A10, B, C, and D2. 

7a. Type of Application: Preliminary 
Permit. 

b. Project No. 10971-000. 

c. Date Filed: July 6, 1990. 

d. Applicant: Russeil Canyon 
Corporation. 

e. Name of Project: Langell Valley 
Pumped Storage Project. 

f. Location: On Lost River in Klamath 
County, Oregon near the towns of 
Lorella and Malin. T40S, R12E and R13E; 
T41S, R13E; Willamette Meridian. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)-825(r). 

h. Applicant Contact: 


Mr. Douglas Spaulding, EWI Engineering 
Associates, Inc., 715 Florida Ave, So. 
Suite 306, Minneapolis, MN 55426, 
(612) 593-5650 

Mr. Ingolf Hermann, Chairman of the 
Board, Russell Canyon Corporation, 
c/o Independent Hydro Developers, 
1000 Shelard Parkway, Suite 404, 
Minneapolis, MN 55426, (612) 546-5110 

Allan W. Anderson, Jr., Counsel, Flood 
& Ward, 1000 Potomac St., NW.., 
Washington, DC 20007, (202) 298-6910. 
i. FERC Contact: Ms. Deborah Frazier- 

Stutely. 

j. Comment Date: December 3, 1990. 
k. Description of Project: The 

proposed project would consist of a 

closed system pumped storage project 
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consisting of: (1) a 20-foot-high, 700-foot- 
long earth and rock fill dam at elevation 
5,760 feet msl enlarging: (2) Long Lake to 
275 acres with a storage capacity of 
8,260 acre-feet at elevation 5,766 feet msl 
to be utilized as the upper reservoir; (3) 
an intake structure; (4) a 25-foot- 
diameter, 1600-foot-high power shaft; (5) 
a 25-foot-diamater, 14,000-foot-long 
power tunnel; (6) a powerhouse 
containing four pump turbines with a 
total installed capacity of 1,000,000 kW, 
producing an estimated average annual 
energy output of 1,576,800 MWh; (7) a 
65-foot-high, 10,000-foot-long earth and 
rock fill dam at elevation 4,200 feet 
creating; (8) a 240 acre reservoir with a 
storage capacity of 8,000 acre-feet at 
elevation 4,195 feet msl, to be utilized as 
the lower reservoir; (9) a 42-inch- 
diameter, 2,000-feet-long water supply 
line to initially fill the lower reservoir 
with water from Lost River; (10) a 
pumping station; and (11) a 5-mile-long, 
500-kV, transmission line tying into an 
existing line. 

No new access road will be needed to 
conduct the studies. The applicant 
estimates the cost of the studies to be 
conducted under the preliminary permit 
would be $1,850,000. 

l. Purpose of Project: Project power 
would be sold to a California utility. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, A10, B, C, and D2. 

8a. Type of Application: Preliminary 
Permit. 

b. Project No. 10989-000. 

c. Date Filed: August 6, 1990. 

d. Applicant: McGrath Hydro 
Corporation. 

e. Name of Project: Palmer Pond 
Project. 

f. Location: On the Schroon River in 
Essex County, New York. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)-825(r). 

h. Applicant Contact: Neal F. Dunlevy 
McGrath Hydro Corporation, 100 
Sitterly Road, Clifton Park, NY 12065, 
(315) 793-0366. 

i. FERC Contact: Robert Bell (tag) 
(202) 357-0806. 

j. Comment Date: November 23, 1990. 

k. Description of Project: The 
proposed project would consist of: (1) an 
existing 100-foot-long, 10-foot-high 
concrete dam; (2) an impoundment with 
a surface area of 36 acres with negligible 
storage and a normal water surface 
elevation of 873 feet msl; (3) a proposed 
intake structure; (4) a proposed 200-foot- 
long, 4-foot-diameter steel penstock; (5) 
the existing powerhouse containing new 
generating units having an installed 
capacity of 500-kW; (6) an existing 
tailrace; (7) a proposed 200-foot-long, 





13.8-kV transmission line; and (8) 
appurtenant facilities. The applicant 
estimates the average annual generation 
would be 2,000,000 kWh. The project 
energy would be sold to a local utility. 
The estimated cost of the studies to 
perform under this permit is $25,000. The 
dam is owned by the State of New York. 

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, A10, B, C, and D2. 

9a. Type of Application: Preliminary 
Permit. 

b. Project No.: 10996-000. 

c. Date filed: August 23, 1990. 

d. Applicant: Windsor Machinery 
Company, Inc. 

e. Name of Project: Honk Falls Project. 

f. Location: On Rondout Creek and 
Honk Lake in Ulster County, New York. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)-825(r). 

h. Applicant Contact: Mr. Harry A. 
Terbush, 16 Orbit Lane, Hopewell 
Junction, NY 12533, (914) 897-4114. 

i. FERC Contact: Robert Bell (202) 
357-0806. 

j. Comment Date: November 30, 1990. 

k. Description of Project: The 
proposed project would consist of: (1) an 
existing 120-foot-long, 20-foot-high 
reinforced concrete gravity dam; (2) an 
impoundment having a surface area of 
50 acres and storage capacity of 400 
acre-feet and a normal water surface 
elevation of 576 feet msl; (3) proposed 
intake structure; (4) a proposed 100-foot- 
long, 5-foot-diameter penstock; (5).a 
proposed project containing generating 
units with an installed capacity of 100- 
kW; (6) a proposed tailrace; (7) a 
proposed 300-foot-long 13.2-kV 
transmission line; and (8) appurtenant 
facilities. The applicant estimates the 
average annual generation would be 
876,000 kWh. The project energy would 
be sold to Central Hudson Gas and 
Electric Corporation. The Dam and 
existing facilities are owned by Ulster 
County, NY. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, A10, B, C, and D2. 

10a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11002-000. 

c. Date Filed: September 10, 1990. 

d. Applicant: A.L.L. Natural Resources 
Company. 

e. Name of Project: Arden Mill Dam 
Power Project. 

f. Location: On the North Nashua 
River near Fitchburg, in Worcester 
County, Massachusetts. 

g. Filed Pursuant to: Federal Power 
Act, U.S.C. 791(a)-825(r). 

h. Applicant Contact: James E. Lane, 
A.L.L. Natural Resources Company, 29 


Westminster Street, Fitchburg, MA 
01420, (508) 342-4029. 

i. FERC Contact: Mary Golato (202) 
357-0804. 

i Comment Date: December 14, 1990. 

. Description of Project: The 
proposed project would consist of the 
following facilities: (1) an existing dam 
170 feet long and 16 feet high, (2) an 
existing reservoir with a surface area of 
1 acre and a storage capacity of 
approximately 2 million gallons at an 
elevation of 393.5 feet msl; (3) a 
powerhouse containing a generator at 
an installed capacity of 200 kilowatts; 
(4) a new transmission line 
approximately 250 feet long; and (5) 
appurtenant facilities. The applicant 
proposes to rehabilitate the existing 
dam.and install new hydroelectric 
generating equipment at the location of 
a previously operating mill. The owner 
of the dam is Ken Posco of Fitchburg, 
Massachusetts. The expected average 
annual power generation for the site is 
1,000,000 kilowatthours and the cost of 
the studies under permit is 
approximately $25,000. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, A10, B, C, and D2. 

11a. Type of Application: Preliminary 
Permit. 

b. Project No.: P-11003-000. 

c. Date Filed: September 10, 1990. 

d. Applicant: United Supply 
Corporation. 

e. Name of Project: South Sandy 
Creek Hydroelectric Project. 

f. Location: On South Sandy Creek 
near Ellisburg, Jefferson County, New 
York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Applicant Contact; Mr. Rudolph P. 
Suto, United Supply Corporation, 230 
East Eighth Avenue, Homestead, PA 
15120, (412) 464~1315. 

i. FERC Contact: Michael Dees {202) 
357-0807. 

i Comment Date: December 5, 1990. 

. Description of Project: The 
proposed project would consist of: (1).an 
existing dam 210 feet long and 13.5 feet 
high; (2) an existing reservoir with a 
surface area of 3.1 acres at.a normal 
water surface elevation of 350 feet ms]; 
(3) an existing intake structure; (4).a 
proposed 60-kW hydropower unit to be 
located at the intake structure; (5) a 
proposed penstock 50 feet long; (6) a 
proposed powerhouse housing a 
hydropower unit with a capacity of 300 
kW; (7) a 13.5-kV transmission line 1,000 
feet long; (8) and appurtenant facilities. 
The applicant estimates that the annual 
energy generation would be 1.2 GWh 
and that the cost.of the studies to be 
performed under the permit would be 
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$150,000. The energy would be sold to 
Niagara Mohawk Power Corporation. 
The dam is owned by Mr. Richard C. 
Rawlings. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, A10, B, C, and D2 

12a. Type of Application: Preliminary 
Permit. 


b. Project.No.: P-11009-000. 

c. Date Filed: September 21, 1990. 

d. Applicant: Jordan Dam Hydro 
Watts Associates. 

e. Name of Project: B. Everett Jordan 
Dam Hydro Project. 

f. Location: On the Haw River in 
Chatham County, North Carolina. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: John Lavigne, 
Jr., P-E., 4600: Candia Road, Manchester, 
NH 03103, (603) 647-8700. 

i. FERC Contact: Ed Lee (202) 357- 
0809. 

j. Comment Date: December 5, 1990. 

k. Description of Project: The 
applicant proposes to utilize an existing 
dam under the jurisdiction of the U.S. 
Army Corps of Engineers. The proposed 
project would consist of: (1) 
modifications to the existing intake 
tower; (2) four 2500-kW generating units 
to be located on the face of the intake 
tower for a total installed capacity of 10 
MW; (3) a 6-mile-long, 14:4-kV 
transmission line; and (4) appurtenant 
facilities. Applicant estimates that the 
cost of the work to be performed under 
the terms of the permit would be $50,000 
and that the project average annual 
energy output would be 40 GWH. 
Energy produced at the project would be 
sold to Carolina Power and Light. 

1. This notice also consists of the 
following standard paragraphs: AS, A7, 
Ag, A10, B, C, and D2 

a. Type of Application: Exemption 
from Licensing. 

b. Project No: 10177-003. 

c. Date Filed: November 15, 1989. 

d. Applicant: Town of West 
Stockbridge, MA. 

e. Name of Project: Shaker Mill 
Project. 

f. Location: On the Williams River in 
Berkshire County, Massachusetts. 

g. Filed Pursuant to: Energy Security 
Act of 1980, Federal Power Act 16 U:S.C. 
§ 791 (a}-825(r). 

h. Applicant Contact: Robert Burke, 
Boards of Selectmen, Main Street, West 
Stockbridge, MA 01266, (413) 232-7080. 

i. FERC Contact: Robert Bell (202) 
357-0806. 

j. Comment Date: November 13, 1990. 

k. Description of Project: The 
proposed project would consist of: (1) an 
existing 32-foot-long, 9-foot-high 
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concrete gravity dam; (2) 12-inch-high 
flashboards; (3) an impoundment with a 
surface area of 32 acres having a storage 
capacity of 192 acre-feet and a normal 
water surface elevation of 896.6 feet 
msi; (4) the existing intake; (5) an 
existing 10-foot-long, 3-foot-diameter 
penstock; (6) an existing powerhouse 
containing a new generating unit having 
an installed capacity of 30-kW; (7) the 
existing tailrace; (8) a proposed 50-foot- 
long, 4.16-kV transmission line, and (9) 
appurtenant facilities. The Applicant 
estimates the annual average generation 
would be 160,600 kWh. The project 
energy would be sold to Massachusetts 
Electric Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D3a. 

a. Type of Application: Declaration of 
Intention. 

b. Docket No. EL90-50. 

c. Date Filed: September 11, 1990. 

d. Applicant: Alva Greene. 

e. Name of Project: Alva Greene 
Power Project. 

f. Location: At river mile 133.5, Middle 
Fork of the Boise River, about 4 mile 
north of the community of Atlanta, 
Elmore County, Idaho. 

g. Filed Pursuant to: Section 23({b) of 
the Federal Power Act, 16 U.S.C. 817(b). 

h. Applicant Contact: Mr. Alva 
Greene, P.O. Box 114, Atlanta, Idaho 
83601. Mr. Carl L. Myers, P.E. Myers 
Engineering Company, P.A. 750 Warm 
Springs Avenue Boise, Idaho 83712 (208) 
336-1425 

i. FERC Contact: Diane M. Scire, (202) 
357-0682. 

j. Comment Date: November 13, 1990. 

k. Description of Project: The 
proposed Alva Greene Power Project 
would consist of: (1) a 3-foot-high log 
and rock diversion dam; (2) a 1,300-foot- 
long canal; (3) an offstream reservoir 
with a storage area of 140 acre feet total 
capacity; (4) a 28-foot-high, 1,490-foot- 
long dam; (5) a 24-inch-diameter, 1,500- 
foot-long steel penstock; (6) a 
powerhouse with an installed capacity 
of 60 kilowatts; and (7) appurtenant 
facilities. 

When a Declaration of Intention is 
filed with the Federal Energy Regulatory 
Commission, the Federal Power Act 
requires the Commission to investigate 
and determine if the interests of 
interstate or foreign commerce would be 
affected by the project. The Commission 
also determines whether or not the 
project: (1) would be located on a 
navigable waterway; (2) would occupy 
or affect public lands or reservations of 
the United States; (3) would utilize 
surplus water or water power from a 
government dam; or (4) if applicable, has 


involved or would involve any 
construction subsequent to 1935 that 
may have increased or would increase 
the project’s head or generating 
capacity, or have otherwise significantly 
modified the project's pre-1935 design or 
operation. 

1. Purpose of Project: to furnish 
electric power for domestic use at the 
owner's resort facilities. 

m. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 


Standard Paragraphs 


A3. Development Application—Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permits will not be accepted in response 
to this notice. 

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A7. Preliminary Permit—Any qualified 
development applicant desiring to file a 
competing development application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
applicaiton allows an interested person 
to file the competing application no later 
than 120 days after the specified 
comment date for the particular 
application. A competing license 
application must conform with 18 CFR 
4.30(b) (1) and (9) and 4.36. 

A9. Notice of intent—A notice of 
intent must specify the exact name, 
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business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a development 
application (specify which type of 
application) and be served on the 
applicant(s) named in this public notice. 

A10. Proposed Scope of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
would be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to Dean 
Shumway, Director, Division of Project 
Review, Federal Energy Regulatory 
Commission, room 1027 (810 1st), at the 
above-mentioned address. A copy of 
any notice of intent, competing 
application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 
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D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtain by agencies directly from 
the Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant's representatives. 

D3a. Agency Comments—The U.S. 
Fish and Wildlife Service, the National 
Marine Fisheries Service, and the State 
Fish and Game agency(ies) are required, 
for the purposes set forth in section 408 
of the Energy Security Act of 1980, to file 
within 60 days from the date of issuance 
of this notice appropriate terms and 
conditions to protect any fish and 
wildlife resources or to otherwise carry 
out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other federal, state and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant's representatives. 


Dated: October 11, 1990, Washington, DC 
Lois D. Cashell, 
Secretary. 
[FR Doc. 90-24505 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


Shipper name 


Koch Hydrocarbon Com- 
pany. 


Docket number 
(date filed) 


Pe 


CP91-56-000 
(10-04-90) 


CP91-57-000 
(10-04-90) 


Kerr-McGee Corporation 


CP91-53-000 
(10-04-90) 


Panhandle Trading Com- 
pany. 


CP91-59-000 
(10-04-90) 


Ledco, Inc 


1 Quantities are shown in MMBtu unless otherwi 


average annual 


[Docket Nos. CP91-6-000, et al.] 


Northern Natural Gas Co. et al., Natural 
Gas Certificate Filings 


October 10, 1990. 
Take notice that the following filings 
have been made with the Commission: 


1. Northern Natural Gas Company 


[Docket No. CP91-6-000} 


Take notice that on October 1, 1990, 
Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188, filed in Docket No. 
CP91-6-000 a request pursuant to 
§§ 157.205 and 157.212 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205 and 18 
CFR 157.212) for authorization to 
reassign certain natural gas volumes 
and operate one new delivery point and 
upgrade one existing delivery point for 
deliveries to Minnegasco, Inc. 
(Minnegasco), under Northern's blanket 
certificate issued in Docket No. CP82- 
401-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Northern requests authorization to 
operate the delivery points for service to 
Minnegasco for resale to two 
communities in Hennepin County, 
Minnesota (Minnetrista and Rockford), 
reassigning firm sales entitlements 
under Northern's Rate Schedule SS-1 by 
increasing daily sales to these two 
communities by 7,480 Mcf and reducing 
entitlements by the equivalent amount 
to Minneapolis. It is stated that 
Minnegasco has requested the changes 
to better serve growing communities. It 
is explained that the deliveries would be 
within Minnegasco’s current daily 
entitlement from Northern and that 
Northern has sufficient capacity to make 
the deliveries without detriment to its 
other customers. Northern states that 


ak day ' 


90,000 
30,00 
10,950,000 
100,000 
30,000 
10,950,000 
150,000 
30,000 
10,950,000 
80,000 
25,000 
9,125,000 


LA, TX, Off-shore LA 


LA, Off-shore LA 


se indicated. 


2 If an ST docket is shown, 120-day transportation service was reported in it. 


BEST COPY AVAILABLE 


LA, Off-shore LA 


LA, TN, Ml, TX, Offshore | 08-01-90 ITS-1 & 
LA. 
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the end-uses of the gas are residential, 
commercial and industrial. 

Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2. Columbia Gulf Transmission 
Company 


[Docket Nos. CP91-56-000, CP91-57-000, 
CP91-58-000, and CP91-59-000} 

Take notice that Applicant filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.! 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, have been provided by 
Appliant and is summarized in the 
attached appendix. 

Applicant state that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Applicant: Columbia Gulf 
Transmission Company, 3805 West 
Alabama, Houston, TX 77027. 

Blanket Certificate Issued in Docket 
No.: CP86-—239-000. 


1 These prior notice requests are not 
consolidated. 


Start up date rate 


2 
schedule Related 2 dockets 


08-01-90, ITS-1 & | ST90-4307-000. 


ITS-2. 


ST90-4480-000. 
ITS-2. 
08-01-90 ITS-1 & | ST90-4308-000. 
ITS-2. 
08-01-90 ITS-1 & | ST90-4306-000. 
ITS-2. 
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3. Moss Bluff Gas Storage Systems 


[Docket No. CP91-60-000} 


Take notice that on October 4, 1990, 
Moss Bluff Gas Storage Systems (Moss 
Bluff), 14811 St. Mary’s Lane, Houston, 
Texas 77079, filed in Docket No. CP91- 
60-000 an application pursuant to 
section 7(c) of the Natural Gas Act and 
§ 284.224 of the Commission’s 
Regulations for a certificate of public 
convenience and necessity for blanket 
authorization to engage in the sale, 
transportation (including storage) or 
assignment of natural gas in interstate 
commerce as if Moss Bluff were an 
intrastate pipeline as defined in 
subparts C, D and E of part 284 of the 
Commission's Regulations, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Moss Bluff states that it owns and 
operates a salt cavern storage facility in 
Liberty County, Texas and pipeline 
transmission and appurtenant facilities 
in Liberty and Chambers Counties, 
Texas. Moss Bluff further states that it 
will receive in the near future natural 
gas from three intrastate pipelines and 
two interstate pipelines and deliver such 
gas to its storage facility. It is stated, 
however, that when circumstances 
require, gas stored in the Moss Bluff 
storage facility will be withdrawn by 
Moss Bluff and delivered to Moss Bluffs 
pipeline facilities for redelivery to 
various pipelines with which it 
interconnects. It is stated that the 
storage gas will then be transported by 
the interconnecting pipelines and 
redelivered to various customers for 
ultimate consumption within the state of 
Texas. Moss Bluff states that since it 
will be providing gas sales, 
transportation and storage service to 
customers located in Texas, Moss Bluff’s 
rates, service and facilities will be 
regulated by the Railroad Commission 
of the state of Texas. 

Moss Bluff states that on or about 
October 1, 1990, it will begin the 
injection of natural gas into its storage 
facility for the 1990-91 winter heating 
season. It is anticipated that injection 
operations will be completed within 30- 
45 days thereafter and that Moss Bluff 
will be capable of withdrawing gas to 
meet peak winter-period demand on or 
about November 15, 1990. Moss Bluff 
states that its storage, sales and 
transmission services will be primarily 
provided to customers located within 
the state of Texas. Howver, Moss Bluff 
states that since it interconnects with at 
least two interstate pipelines, it is also 


anticipated that such services may he 
requested by customers located outside 
of the state of Texas because of the 
peak demands usually experienced 
during the winter heating season, and in 
particular, because of the extraordinary 
demands and curtailments experienced 
during last year’s heating season. 

Moss Bluff states that it currently 
does not have an effective city-gate rate 
on file with the Texas Railroad 
Commission, however, prior to the 
commencement of any transactions, will 
either apply for Commission approval of 
its transportation rates in accordance 
with Section 284.123(b)(2) or file a 
petition for adjustment under NGPA 
Section 502(c} seeking Commission 
approval to use Moss Bluff's then 
effective Railroad Commission- 
approved rates. 

Comment date: October 31, 1990, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. ANR Pipeline Company 


[Docket No. CP91-52-000} 


Take notice that on October 4, 1990, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243 filed in Docket No. CP91-52-000 a 
request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Coastal Gas Marketing Co. 
(Coastal), Wisconsin, under ANR’s 
blanket certificate issued in Docket No. 
CP88-532-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

ANR proposes fo transport, on an 
interruptible basis, up to 800,000 dt 
equivalent of natural gas per day for 
Coastal. ANR states that construction of 
facilities would not be required to 
provide the proposed service. 

ANR states that the maximum day, 
average day, and annual transportation 
volumes would be approximately 
800,000 dt, 800,000 dt.and 292,600,000 dt 
equivalent of natural gas respectively. 

ANR advises that service under 
§ 284.223(a) commenced August 8, 1990, 
as reported in Docket No. ST90—-4676- 
000. 
Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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5. ANR Pipeline Company 
[Nocket No. CP91-55-000} 


Take notice that on October 4, 1990, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243 filed in Docket No. CP91-55-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of End Users Supply System (End 
Users), under ANR’s blanket certificate 
issued in Docket No. CP88-532-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

ANR proposes to transport, on an 
interruptible basis, up to 25,000 dt 
equivalent of natural gas per day for 
End Users. ANR states that construction 
of facilities would not be required to 
provide the proposed service. 

ANR states that the maximum day, 
average day, and annual transportation 
volumes would be approximately 25,000 
dt, 25,000 dt and 9,125,000 dt equivalent 
of natural gas respectively. 

ANR advises that service under 
§ 284.223(a) commenced August 7, 1990, 
as reported in Docket No. ST90-4612- 
000. 
Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


6. U-T Offshore System 
[Docket No. CP90-2343-000] 


Take notice that on September 28, 
1990, U-T Offshore System (U-TOS), 
P.O. Box 1396, Houston, Texas 77251, 
filed in Docket No. CP90-2343-000 a 
request pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act for 
authorization to provide an interruptible 
transportation service for Coastal Gas 
Marketing Company (Coastal), under U- 
TOS’s blanket certificate issued in 
Docket No. RP89-99-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

U-TOS states that the transportation 
service would be provided pursuant to a 
transportation agreement wherein U- 
TOS proposes to transport up to 700,000 
Mcf on a peak day, 700,000 Mcf on an 
average day, and 255,500,000 Mcf 
annually, of natural gas on an 
interruptible basis for Coastal, a 
marketing company. U-TOS states that 
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the existing U-TOS system would be 
utilized to provide this transportation 
service. U-TOS proposes to receive gas 
for this transportation service in West 
Cameron Block 167, offshore Louisiana 
(interconnection with the High Island 
Offshore System) and in West Cameron 
Block 116, offshore Louisiana. It is 
further stated that the delivery point(s) 
are the interconnection point(s) between 
the facilities of U-TOS and the facilities 
of other pipelines at the Johnson's Bayou 
Plant, Cameron Parish, Louisiana. 

U-TOS states that transportation 
service for Coastal commenced August 
20, 1990, under the 120-day automatic 
provisions of Section 284.223(a) of the 
Commission's Regulations, as reported 
in Docket No. ST89-4816-000. 

Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. ANR Pipeline Company 


[Docket No. CP91-53-000] 


Take notice that on October 4, 1990, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243 filed in Docket No. CP91-53-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Hunt Oil Co. (Hunt), 
Wisconsin, under ANR’s blanket 
certificate issued in Docket No. CP88- 
532-000 pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

ANR proposes to transport, on an 
interruptible basis, up to 20,000 dt 
equivalent of natural gas per day for 
Hunt. ANR states that construction of 
facilities would not be required to 
provide the proposed service. 

ANR states that the maximum day, 
average day, and annual transportation 
volumes would be approximately 20,000 
dt, 25,000 dt and 7,300,000 dt equivalent 
of natural gas respectively. 

ANR advises that service under 
§ 284.223(a) commenced August 9, 1990, 
as reported in Docket No. ST90-4678- 
000. 
Comment date: November 26, 1990, in 
accordance with the Standard 
Paragraph G at the end of this notice. 


8. ANR Pipeline Company 


[Docket No. CP91-51-000} 

Take notice that on October 4, 1990, 
ANR Pipeline Company (ANR), 500 
Renaissance Center, Detroit, Michigan 
48243 filed in Docket No. CP91-51-000 a 
request pursuant to § 157.205 of the 
Commission's Regulations under the 


Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Coastal Gas Marketing Co. 
(Coastal), Wisconsin, under ANR's 
blanket certificate issued in Docket No. 
CP88-532-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

ANR proposes to transport, on an 
interruptible basis, up to 800,000 dt 
equivalent of natural gas per day for 
Coastal. ANR States that construction of 
facilities would not be required to 
provide the proposed servoce. 

ANKR states that the maximum day, 
average day, and annual transportation 
volumes would be approximately 
800,000 dt, 800,000 dt and 292,000,000 dt 
equivalent of natural gas respectively. 

ANR advises that service under 
§ 284.223(a) commenced August 8, 1990, 
as reported in Docket No. ST90-4681- 
000. 
Comment date: November 26, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capital Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the , 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 


believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herien provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (19 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protests to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protests, the instant request shall 
be treated as an application for 
authorization pursuant to section:7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24509 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. TQ91-2-48-000] 


ANR Pipeline Co., Proposed Change in 
FERC Gas Tariff 


October 11, 1990. 

Take notice that ANR Pipeline 
Company (“ANR”), on October 9, 1990, 
tendered for filing as part of its F.E.R.C. 
Gas Tariff, Original Volume No. 1, the 
following tariff sheets: 


Substitute 
Sheet No. 18. 

Substitute Alternate Thirty-First 
Revised Sheet No. 18. 

Substitute Thirty-Second Revised 
Sheet No. 18. 

Substitute Alternate Thirty- 
Second Revised Sheet No. 18. 


Thirty-First Revised 


The above reference tariff sheets 
reflect ANR’s Out-of-Cycle PGA to be 
effective November 1, 1990. This filing 
reflects projected gas purchases for 
November 1,1990 through January 31, 
1991 and restates ANR's ceiling rate for 
that quarterly period. 

The above referenced tariff sheets 
reflect an Annual Charge Adjustment 
(ACA) charge of $0.0022 per dekatherm, 
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pursuant to the Commission's Order of 
September 26, 1990, at Docket No. 
TM91-1-48-000. 

On September 4, 1990, ANR made a 
Commission ordered compliance filing, 
in Docket Nos. RP89-161-010, RP89-161-- 
004 and RP89-161-014, to implement the 
required elimination from its currently 
effective base rates, effective Novembe: 
1, 1989, of the amount included in 
Account No. 858 that is related to 
certain conversions from sales to 
transportation entitlements. As of the 
date of this Out-of-Cycle PGA filing, the 
Commission has not acted upon ANR’s 
September 4, 1990 filing. 

In the instant filing, ANR requests tha 
Substitute Thirty-First Revised Sheet 
No. 18 be made effective November 1, 
1990 if the Commission acts upon ANR’s 
September 4, 1990 Compliance filing on 
or before November 1, 1990. This tariff 
sheet incorporates rate changes from 
ANR’s Account No. 858 compliance 
filing and ANR’s $0.0022 ACA charge. In 
the event that the Account No. 858 
compliance filing is not accepted by the 
Commission on or before November 1, 
1990, ANR tenders Subsstitute Alternate 
Thirty-First Revised Sheet No. 18. 

Substitute Thirty-First Revised Sheet 
No. 18 reflects a $0.6812 per dekatherm 
(“‘dth”) increase in the gas cost 
component of the commodity rate of 
ANR’s CD-1/MC-1 Rate Schedules, 
from rates effective October 1, 1990. 
There is an increase of 0.071 in the 
monthly D-1 demand rate from rates 
effective October 1. The D-2 demand 
rate reflects a decrease of $0.0139, from 
October 1 rates. Substitute Thirty-First 
Revised Sheet No. 18 further reflects an 
increase in ANR’s one-part rate 
applicable to Rate Schedule SGS-1 of 
$0.6435 per dth, from rates in effect 
October 1, 1990. 

ANR has also submitted tariff sheets 
to become effective November 5, 1990. 
These sheets contain rate changes 
proposed in ANR’s Out-of-Cycle PGA, 
Account No. 858 Compliance filing and 
ANR’s sixth buyout/buydown filing, in 
Docket No. RP 91-6-000, that was 
submitted to the Commission on 
October 5, 1990. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, in 
accordance with §§385.214 and 385.211 
of the Commission’s Rules and 
Regulations. All such motions or 
protests should be filed on or before 
October 18, 1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 


Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 


[FR Doc. 90-24533 Filed 10-17-90; 8:45 am] 
BILLING CODSE 6717-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. TM91-1-91-001] 


ANR Storage Co., Proposed Changes 
in FERC Gas Tariff Annual Charges 
Adjustment Ciause Provisions 


October 11, 1990. 


Take notice that ANR Storage 
Company (“ANR Storage’) on October 
5, 1990, tendered for filing Second 
Revised Sheet No. 1(a) to its FERC Gas 
Tariff, Original Volume No. 2. 

Second Revised Sheet No. 1(a) reflects 
the new ACA rate to be charged as 
established by the Commission's order 
issued on September 26, 1990, at Docket 
No. RM87-3-000, and is to be effective 
November 1, 1990. Additionally, 
pursuant to ordering paragraph D of the 
Commission’s order ANR Storage will 
be permitted to include a billing 


. adjustment in their November bills to 


account for any ACA surcharge 
underrecovery that occurs during 
October. 

Any person desiring to protest said 
tiling should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission Rules of Practice and 
Procedures (18 CFR 385.214, 385.211 
(4990). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 


{FR Doc. 90-24535 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. TM91-2-22-000] 


CNG Transmission Corp.; Proposed 
Changes in FERC Gas Tariff 


October 11, 1990. 


Take notice that on October 2, 1990, 
CNG Transmission Corporation (CNG) 
pursuant to section 4 of the Natural Gas 
Act, and pari 154 of the Commission's 
Regulations (18 CFR part 154) filed six _ 
(6) copies of the following revised tariff 
sheet to First Revised Volume No. 1 of 
its FERC Gas Tariff: 


Second Revised First Revised Sheet No. 31 


The tariff sheet represents an out-of- 
cycle PGA filing made for the sole 
purpose of changing CNG’s tariff to 
allow the company to include as 
purchased gas costs the costs of 
converting a portion of CNG’s firm sales 
agreements with Texas Eastern 
Transmission Corporation (“Texas 
Eastern”) and Texas Gas Transmission 
Corporation (‘Texas Gas”) to firm 
transportation. The effective date of the 
tariff sheets is November 1, 1990, the 
same date that the conversion of the 
Texas Eastern and Texas Gas 
agreements are scheduled to become 
effective. 

CNG states that copies of the filing 
were served upon affected customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a protest or 
motion to intervene with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure 18 CFR 385.214 
and 385.211. All motions or protests 
should be filed on or before October 18, 
1990. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24539 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-67-001] 


Canyon Creek Compression Co. 
Proposed Change in FERC Gas Tariff 


October 11, 1990. 

Take notice that on October 4, 1990, 
Canyon Creek Compression Company 
(Canyon) tendered for filing Twelfth 
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Revised Sheet No. 4 (Original Volume 
No. 1) and Third Revised Sheet No. 5 
(Original Volume No. 1A) to be a part of 
its FERC Gas Tariff, to be effective 
November 1, 1990. 

Canyon states that the purpose of the 
filing is to implement the Annual 
Charges Adjustment (ACA) charge 
necessary for Canyon to recover from its 
customers annual charges assessed it by 
the Commission pursuant to Part 382 of 
the Commission's Regulations. The rate 
authorized by the Commission is .22¢ 
per Mcf. 

Canyon requested waiver of the 
Commission's Regulations to the extent 
necessary to permit the tariff sheets to 
become effective November 1, 1990, the 
date authorized in Commission's Order 
issued September 26, 1990, at Docket 
Nos. RM87-3-000, et ai. 

Canyon states that a copy of the filing 
is being mailed to Canyon’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 and 385.211 
(1990). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter, Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24540 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-26-001] 


Natural Gas Pipeline Co. of America; 
Proposed Changes in FERC Gas Tariff 


October 11, 1990. 

Take notice that on October 4, 1990, 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing as 
part of its FERC Gas Tariff, revised tariff 
sheets to be effective November 1, 1990. 

Natural states that the purpose of the 
filing is to implement the Annual 
Charges Adjustment (ACA) charge 
necessary for Natural to recover from its 
customers annual charges assessed it by 
the Commission pursuant to part 382 of 
the Commission’s Regulations. The rate 
authorized by the Commission is .22¢ 


per Mef. Under Natural’s billing basis of 
14.65 psia at 1000 Btu, this rate converts 
to .21¢ per Mcf. 

Natural requested waiver of the 
Commission's Regulations to the extent 
necessary to permit the tariff sheets to 
become effective on November 1, 1990, 
the date authorized in Commission's 
Order issued September 26, 1990, at 
Docket Nos. RM87-3-000, et al. 

Natural states that a copy of the filing 
is being mailed to Natural’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24542 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-70-000) 


Equitrans, Inc.; Informal Settlement 
Conference 


October 11, 1990. 

Take notice that a conference will be 
convened in the above-captioned 
proceeding on October 18, 1990 at 10 
a.m., at the offices of the Federal Energy 
Regulatory Commission, 810 First Street, 
NE., Washington, DC 20426, for the 
purpose of exploring the possible 
settlement of the issues in this 
proceeding. 

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
by 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission's regulations {18 CFR 
385.214). 

For additional information, contact 
Arnold H. Meltz (202) 208-0737 or 
Jennifer B. Corwin (202) 208-0740. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24544 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket Nos. TM91-1-51-001 CP89-2196- 
003) 


Great Lakes Gas Transmission Co.; 
Proposed Changes in FERC Gas 
Tariff 


October 11, 1990. 

Take notice that Great Lakes Gas 
Transmission Company (“Great Lakes”) 
on October 4, 1990 tendered for filing the 
following tariff sheets to its FERC Gas 
Tariff proposed to be effective 
November 1, 1990: 


Original Volume No. 3 


Substitute Original Sheet No. 2 
Substitute Original Sheet No. 3 


Great Lakes states that on October 1, 
1990 it filed with the Commission in 
Docket No. CP89-2198-000, Original 
Sheet Nos. 1 through 54, Original 
Volume No. 3, establishing its “Open 
Access” tariff. 

Great Lakes states that Original Sheet 
No. 2 and Original Sheet No. 3 filed on 
October 1, 1990 reflected rates for 
“Open Access” transportation with an 
ACA rate of $.0019 per Mcf based upon 
Great Lakes filing of August 29, 1990 in 
Docket No. TM91-1-51-000. 

Great Lakes states that by 
Commission Order of September 26, 
1990 in Docket No. RM87-3-000, et a/, 
the Commission revised the ACA rate 
from $.0019 per Mcf to $.0022 per Mcf to 
correct for an omission of a debit 
adjustment in the determination of the 
appropriate ACA rate. Pursuant to 
Ordering Paragraph (D) of the 
Commission’s Order, Great Lakes states 
that it was permitted to file, within 15 
days of the Order, revised tariff sheets 
reflecting a $.0022 per Mcf ACA rate to 
be effective November 1, 1990. 

Great Lakes states the referenced 
tariff sheets are identical to those 
previously filed with the Commission on 
October 1, 1990 adjusted only to reflect 
the appropriate ACA rate as determined 
by the Commission's Order of. 
September 26, 1990 in Docket No. RM87- 
3-000, et al. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 





intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


[FR Doc. 90-24536 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-16-001] 


National Fuel Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 


October 11, 1990. 


Take notice that on October 5, 1990, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing Thirty- 
Eighth Revised Sheet No. 4 as part of its 
FERC Gas Tariff, First Revised Volume 
No. 1, proposed to become effective on 
November 1, 1990. 

In compliance with the Ordering 
Paragraph (D), Docket No. RM87-3-000 
et al dated September 26, 1990, National 
will increase the ACA surcharge from 
$.0018/Dth to $.0021/Dth effective on 
November 1, 1990. The tariff reflects an 
average commodity cost of purchased 
gas of $2.7576/Dth, as stated in 
National's October quarterly purchased 
gas cost adjustment, Docket No. TQ91- 
1-16-000, filed on August 31, 1990, and 
an RQ and CD sales commodity rate of 
$2.9591/Dth. 

Thirty-Eighth Revised Sheet No. 4 
reflects a commodity current adjustment 
of 6.24 cents per Dth from National's - 
July alternate quarterly purchased gas 
cost adjustment, filed on May 31, 1990, 
in Docket No. TQ90-3~16-000. 

National states that copies of this 
filing were posted pursuant to § 154.16 
of the Commission's Regulations and 
copies served on National's 
jurisdictional customers and on the 
Regulatory Commissions of the States of 
New York, Ohio, Pennsylvania, 
Delaware, Massachusetts and New 
Jersey. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 


filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-24541 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-64-001 


Pacific interstate Offshore Co.; 
Change in Rate] 


October 11, 1990. 

Take notice that on October 5, 1990, 
Pacific Interstate Offshore Company 
(“PIOC”) submitted for filing, to be a 
part of its FERC Gas Tariff, Original 
Volume No. 1, the following tariff sheet: 


Original Volume No. 1 
Twelfth Revised Sheet No. 4 


PIOC states the purpose of this filing 
is to set forth the applicable Annual 
Charge Adjustment (ACA) surcharge of 
.22 cents per MCF in its Rate Schedule 
G-10 as provided for by Order No. 472 
and the Commission Order dated 
September 26, 1990 in Docket No. RM&7- 
3-000. PIOC requests an effective date 
of November 1, 1990. 

PIOC states that a copy of this filing 
has been served on PIOC’s sole 
customer Southern California Gas 
Company and the Public Utilities 
Commission of the State of California. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24537 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-69-001] 


Stingray Pipeline Co.; Proposed 
Changes In FERC Gas Tariff 


October 11, 1990. 

Take notice that on October 4, 1990, 
Stingray Pipeline Company (Stingray) 
tendered for filing Nineteenth Revised 
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Sheet No. 4 to be a part of its FERC Gas 
Tariff, Original Volume No. 1, to be 
effective November 1, 1990. 

Stingray states that the purpose of the 
filing is to implement the Annual 
Charges Adjustment (ACA) charge 
necessary for Stingray to recover from 
its customers annual charges assessed it 
by the Commission pursuant to Part 382 
of the Commission's Regulations. The 
rate authorized by the Commission is 
.22¢ per Mcf. Under Stingray’s billing 
basis of 14.73 psia per Dekatherm, this 
rate converts to .21¢ per Dekatherm. 

Stingray requested waiver of the 
Commission's Regulations to the extent 
necessary to permit the tariff sheet to 
become effective on November 1, 1990, 
the date authorized in Commission's 
Order issued September 26, 1990, at 
Docket No. RM87-3--000, et al. 

Stingray states that a copy of the filing 
is being mailed to Stingray’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24534 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-112-004; Docket No. 
RP88-191-024; Docket No. RP85-178-071, 
et al.) 


Tennessee Gas Pipeline Co.; Tariff 
Filing 


October 11, 1990. 

Take notice that on October 5, 1990, 
Tennessee Gas Pipeline Company 
(Tennessee) made a compliance filing 
pursuant to the September 20, 1990 letter 
order in the above mentioned dockets. 

On September 20, 1990 the 
Commission issued a letter order in the 
referenced proceedings accepting 
certain tariff sheets filed by Tennessee 
Gas Pipeline Company (Tennessee), on 
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July 30, 1990, which reflect in part the 
reallocation to CNG Transmission 
Corporation (CNG) 49% of the take-or- 
pay and contract reformation costs and 
carrying charges otherwise payable by 
North Penn Gas Company (North Penn). 
The September 20 letter order-required 
Tennessee to file revised workpapers 
within 15 days to clarify certain matters 
raised by Corning Natural Gas 
Corporation (Corning). Accordingly, 
Tennessee hereby files a revised 
appendix B of the workpapers originally 
filed July 30, 1990. 

Tennessee is also submitting the 
following corrected tariff sheets: 


Second Revised Volume No. 1 

Substitute Fourth Revised Sheet No. 41 
Substitute Fourth Revised Sheet No. 43 
Substitute First Revised Sheet No. 245E 
Substitute First Revised Sheet No. 245F 


The only change on these sheets is 
corrected numbering of the sheets. 
Tennessee had previously incorrectly 
stated which sheets were being 
superseded. 

Tennessee states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 and 385.211 
(1990)). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24538 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-68-001) 


Trailblazer Pipeline Co.; Proposed 
Change in FERC Gas Tariff 


October 11, 1990 


Take notice that on October 4, 1990, 
Trailblazer Pipeline Company 
(Trailblazer) tendered for filing Tenth 
Revised Sheet No. 4 (Original Volume 
No. 1) and Second Revised Sheet No. 4 
(Original Volume 1A) to be a part of its 


FERC Gas Tariff, to be effective 
November 1, 1990. 

Trailblazer states that the purpose of 
the filing is to implement the Annual 
Charges Adjustment (ACA) charge 
necessary for Trailblazer to recover 
from its customers annual charges 
assessed it by the Commission pursuant 
to Part 382 of the Commission's 
Regulations. The rate authorized by the 
Commission is .22¢ per Mcf. 

Trailblazer requested waiver of the 
Commission's Regulations to the extent 
necessary to permit the tariff sheets to 
become effective November 1, 1990, the 
date authorized in Commission's order 
issued September 26, 1990, Docket Nos. 
RM87-3-000, et al. 

Trailblazer states that a copy of the 
filing is being mailed to Trailblazer'’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before October 18, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-24543 Filed 10-17-90; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Fossil Energy 
[FE Docket No. 90-75-NG] 


Access Energy Corp.; Order Granting 
Blanket Authorization To Export 
Natural Gas From the United States to 
Canada or Mexico 


AGENCY: Department of Energy, Office of 
Fossil Energy. 

ACTION: Notice of an order granting 
blanket authorization to export natural 
gas to Canada or Mexico. 


SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Access Energy Corporation (Access) 
blanket authorization to export up to 296 
Bcf of natural gas to Canada or Mexico 
over a two-year period commencing on 
the date of first delivery. 


A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington, DC, October 10, 
1990. 

Clifford P. Tomaszewski, 

Acting Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc. 90-24614 Filed 10-17-90; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of implementation of 
special refund procedures. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $48,500,000, plus 
accrued interest, that Tesoro Petroleum 
Corp. is required to remit to the DOE 
pursuant to a Consent Order executed 
on January 23, 1989. The funds will be 
distributed in accordance with the 
DOE's special refund procedures, 10 
CFR part 205, subpart V, and the DOE’s 
Modified Statement of Restitutionary 
Policy Concerning Crude Oil 
Overcharges, 51 FR 27899 (August 4, 
1986). 

DATES AND ADDRESSES: Applications for 
Refund from the Tesoro refined product 
pool must be filed in duplicate and must 
be received by May 31, 1991. All 
applications for Refund from this escrow 
fund should display a conspicuous 
reference to Case Number KEF-0128. 
Applications for Crude Oil Refunds must 
be filed in duplicate and must be 
received by March 31, 1991. Any party 
that has previously submitted a refund 
application in the crude oil refund 
proceedings need not file another 
application; that application will be 
deemed to be filed in all crude oil 
proceedings finalized to date. All 
applications should be addressed to: 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue SW., 
Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACT: 
Richard T. Tedrow, Deputy Director, 
Soong-Chan Rah, Staff Analyst, Office 
of Hearings and Appeals, Department of 





Energy, 1000 Independence Avenue SW., 
Washington, DC 20585, (202) 586-8018 
(Tedrow), (202) 586-6602 (Rah). 
SUPPLEMENTARY INFORMATION: In 
accordance with the procedural 
regulations of the Department of Energy 
(DOE), 10 CFR 205.282(c), notice is 
hereby given of the issuance of the 
Decision and Order set out below. The 
Decision sets forth the procedures that 
the DOE has formulated to distribute 
monies that have been and will be 
remitted by Tesoro Petroleum Corp. to 
the DOE to settle alleged pricing and 
allocation violations with respect to the 
firm's sales of crude oil and refined 
petroleum products. The DOE is 
currently holding $30,177,850.95 in an 
interest-bearing escrow account pending 
distribution. Subsequent payments 
totalling $18,322,149.05 plus interest will 
also be distributed pursuant to the 
procedures established in this 
proceeding. 

Applications for Refund may not be 
filed by injured purchasers of Tesoro 
refined petroleum products. 
Applications from the Tesoro escrow 
fund must be filed in duplicate and 
received no later than May 31, 1991. 
Applications for Crude Oil Refunds must 
be filed in duplicate and received no 
later than March 31, 1991. Any party 
that has previously submitted a refund 
application in crude oil refund 
proceedings need not file another 
application; that application will be 
deemed to be filed in all crude oil 
proceedings finalized to date. All 
applications should be sent to the 
address set forth at the beginning of this 
notice. All applications received will be 
available for public inspection between 
the hours of 1 p.m. and 5 p.m., Monday 
through Friday, except Federal holidays, 
in the Public Reference Room of the 
Office of Hearings and Appeals, located 
in room 1E-234, 1000 Independence 
Avenue SW Washington, DC 20585. 


Dated: October 12, 1990. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 


Implementation of Special Refund 
Procedures 


Name of Firm: Tesoro Petroleum 
Corporation. 

Date of Filing: February 24, 1989. 

Case Number: KEF-0128. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement procedures to distribute 
funds received as a result of an 
enforcement proceeding in order to 
remedy the effects of actual or alleged 


violations of the DOE regulations. See 10 
CFR part 205, subpart V. On February 
24, 1989, ERA filed a Petition for the 
Implementation of Special Refund 
Procedures in connection with a 
Consent Order entered into with Tesoro 
Petroleum Corporation (Tesoro). 


I. Background 


Tesoro was a “producer,” “refiner,” 
and “reseller” of petroleum products as 
those terms were defined in 10 CFR 
21.31. A DOE audit of Tesoro’s records 
revealed possible violations of the 
Mandatory Petroleum Price and 
Allocation Regulations. 10 CFR parts 
210, 211 and 212. More specifically, the 
audit revealed that between January 1, 
1973 and January 27, 1981, Tesoro may 
have violated the DOE’s pricing and 
allocation regulations with respect to its 
pricing, refining, and sales of crude oil 
and the pricing and sales of refined 
petroleum products. 

The DOE has taken various 
administrative enforcement actions 
against Tesoro, including the issuance of 
Notices of Probable Viclation, Proposed 
Remedial Orders, and Remedial Orders. 
Tesoro maintained, however, that it has 
calculated its costs, determined its 
prices, sold its crude oil and petroleum 
products, and operated in all other 
respects in accordance with the federal 
petroleum price and allocation 
regulations. However, Tesoro states that 
in order to avoid the expense of 
protracted and complex litigation and 
the disruption of its orderly business 
functions, it entered into a Consent 
Order (No. RTSE006A1Z) with the DOE 
on January 23, 1989.! The Consent Order 
refers to ERA’s allegations of 
overcharges, but does not find that any 
violations occurred. In addition, the 
Consent Order states that Tesoro does 
not admit any such violations. 

The Consent Order requires Tesoro to 
pay a total of $48,500,000, plus interest 
on any unpaid balances, to the DOE 
over a period of six years. Under the 
terms of the Consent Order, Tesoro 
deposited $25,000,000 within thirty days 
after the effective date of the Consent 
Order. Beginning one year later, Tesoro 
will make six equal annual installments 
of $5,177,850.S5, constituting an 
additional principal sum of $23,500,000, 


1 The Consent Order also resolves allegations in a 
Proposed Remedial Order issued jointly to Tesoro 
and DeMenno-Kerdoon (Inc.) on December 8, 1986, 
and a Proposed Remedial Order issued jointly to 
Tesoro and Kenco Refining, Inc., on November 6, 
19386. In accordance with the terms of the Consent 
Order, fifty percent of DOE’s claim in these two 
cases will remain against the parties other than 
Tesoro. Furthermore, DeMenno-Kerdoon (Inc.) and 
Kenco Refining, Inc., will not be eligible to receive 
any refunds in this proceeding. 
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plus interest calculated at the rate of 
8.61 per cent per annum. 

On March 1, 1990, the OHA issued a 
Proposed Decision and Order (PD&O) 
setting forth a tentative plan for the 
distribution of refunds to parties that 
make a reasonable showing of injury as 
a result of Tesoro’s alleged overcharges. 
In order to give notice to all potentially 
affected parties, a copy of the PD&O 
was published in the Federal Register 
and comments regarding the proposed 
refund procedures were solicited. 55 FR 
8518 (March 8, 1990). We provided for a 
30-day period for the submission of 
comments regarding the proposed 
procedures. The present Decision will 
address comments received and will set 
forth final procedures for the 
distribution of the funds in the Tesoro 
escrow account. In addition, we will 
provide a suggested refund application 
form in order to assist individuals and 
firms in making claims. 


II. Summary of Proposed Refund 
Procedures 


As we indicated in the PD&O, the 
Tesoro Consent Order resolved alleged 
regulatory violations involving both 
sales of crude oil and refined petroleum 
products. Therefore, we proposed to 
divide the consent order fund into two 
pools. According to the ERA, $2,000,000 
of the consent order fund is attributable 
to refined product compliance issues 
and the remaining $46,500,000 is 
attributable to crude oil and related 
compliance issues. See January 23 
Notice at 3109. However, the ERA’s 
proposed division in the notice is simply 
a recommendation to OHA. The final 
division of the consent order funds is 
left for decision in this proceeding. 
While we have tended to accept the 
estimation figures set forth in consent 
order documents, we can also depart 
from that practice where compelling 
reasons are presented or where the 
evidence indicates that we should do so. 
In the case, a number of factors in the 
record indicate that a different division 
of funds better serves the restitutionary 
purposes of subpart V. 

We believe an increase in the refined 
product pool and a decrease in the crude 
oil pool are warranted. We proposed to 
increase the refined products pool to $6 
million. In addition, to speed action and 
restitution in this proceeding, we 
proposed to adopt the mechanism 
successfully used previously and take 
the principal amount of $6 million in its 
entirety from the initial payment of $25 
million made by Tesoro to the DOE. See 
Texaco Inc., Case No. KEF-0119 (March 
24, 1989) (Proposed Decision). See also 
Texaco Inc., 19 DOE 85,200, (Case No. 
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KFX-0066} (July 25, 1989). We further 
proposed that the remaining portion of 
the consent order fund, or $19 million 
from Fesoro’s initial payment and the 
entirety of all future payments, plus 
accumulated interest on both the $19 
million and those future payments, be 
set aside as a pool of crude oil 
overcharge funds available for 
disbursement. 

In the PD&O, we outlined procedures 
under which purchasers of Tesora 
refined covered products could apply for 
refunds. The procedures involve: (1) 
Assigning applicants shares of the 
Tesoro settlement, i.e., potential refund 
amounts; and (2) determining the extent 
to which the claimants were injured by 
the alleged overcharges. In order to 
permit applicants to make alleged 
overcharges. In order to permit 
applicants to make refund claims 
without incurring disproportionate costs 
as well as refund claims without 
incurring disproportionate costs as well 
as to allow us fo equitably and 
efficiently consider those claims, we set 
forth a number of presumptions 
pertaining to both aspects of the refund 
procedures. 

First, we presumed that the alleged 
product overcharges were spread evenly 
in all of Tesoro's sales of refined 
covered products during the consent 
order period. We therefore proposed 
that an applicant’s maximum potential 
refund generally should be computed by 
multiplying the pre-gallon refund 
amount by the number of gallons of 
Tesoro refined covered products that the 
claimant purchased during the refund 
period. The resulting figure is referred to 
as the claimant's “full volumetric share” 
of the Tesoro consent order funds. We 
further proposed, however, that an 
applicant could rebut the volumetric 
refund presumption by showing that it 
sustained a disproportionate share of 
the alleged overcharges. 

Because demonstrating that one was 
forced to absorb Tesoro’s alleged 
overcharges is potentially difficult, time- 
consuming, and expensive, we proposed 
to adopt a number of presumptions 
concerning injury. For example, we 
proposed to presume that resellers and 
retailers claiming refunds of $5,000 or 
less, end users, agricultural 
cooperatives, and certain types of 
regulated firms were injured by Tesoro’s 
alleged overcharges. We also proposed 
to presume that resellers and retailers 
that made only spot purchasers from 
Tescro as well as consignee agents were 
not injured and are therefore ineligible 
for refunds. We further proposed that in 
lieu of making a detailed showing of 
injury, a reseller or retailer whose 


allocable share exceeds $5,000 may elect 
to receive as its refund the larger of 
$5,000 or 40 percent of its allocable 
share up to $50,000. This “mid-level” 
presumption that Tesoro resellers and 
retailers absorbed 40 percent of the 
alleged overcharges associated with 
Tesoro’s sales of refined covered 
products was based on the results of our 
analyses in prior proceedings. We stated 
that applicants not covered by one of 
these injury presumptions would be 
required to demonstrate that they were 
forced to absorb Tesoro’s alleged 
overcharges in order to receive their full 
volumetric shares of the Tesoro consent 
order funds.? 


III. Comments on the Proposed 
Procedures 


As we stated earlier, the PD&O was 
published in the Federal Register on 
March 1, 1990, and comments on the 
proposed refund procedures were 
solicited. See FR 8518. In addition, the 
OHA mailed the PD&O to many 
interested parties. Three parties filed 
comments on the proposed refund 
procedures. Those comments focused 
primarily on three areas: The division of 
the Tesoro consent order funds between 
the crude oil and refined 
refund pools, the intent to limit the 
portion of the crude oil refunds to be 
made available to claimants asserting 
direct injury to 20 percent, and the 
disposition of the Tesoro customer 
information. We will address comments 
regarding these issues below. 


A. The Allocation of the Tesoro Consent 
Order Fund 


As stated above, in the PD&O we 
proposed to increase the refined 
products pool to $6 million, thereby 
decreasing the crude oil pool to $19 
million. We received two comments 
regarding this issue. Bassman, Mitchell 
& Alfano (BMA), a law firm, filed 
comments on behalf of the Petroleum 
Marketers Association of America 
(PMAA), as well as several dozen 
independent marketers of Tesoro 
petroleum products. BMA strongly 
supported our proposed procedures, and 
specifically emphasized their support for 
the proposal to increase the finished 
product apportionment to $6 million. 
BMA has stated (and submitted 
documentation to show) that “the 
finished product allegations in the 
record of this proceeding are not 


* As stated in the PD&O, an applicant attempting 
te demonstrate injury must: (1} Show that it 
maintained banks of unrecouped increased product 
costs of sufficient size to justify the amount of the 
refund claimed; and (2) demonstrate that market 
conditions forced it to absorb the alleged 
overcharges. 


consistent with the tentative 
apportionment offered by ERA. 
Moreover, the adjustment proposed by 
OHA does more fairly reflect the 
unusual number of well-documented 
finished product allegations in the 
Tesoro proceeding.” 

Attorney Philip P. Kalodner filed 
comments on behalf of several Utilities, 
Transporters and Manufacturers. Mr. 
Kalodner does not support our proposal 
to increase the finished product pool to 
$6 million. He maintains that the 
distribution should be based only on the 
litigation risk assessments rather than a 
volume-of-sales ratio between crude oil 
and refined products. 

Mr. Kalodner also that the 
refined product pool should not be 
increased to accommodate the 
commenting reseller that alleges it was 
injured to the extent of $1.5 million. 
According to Mr. Kalodner, (1} the 
reseller’s claim was not considered in 
reaching the Tesoro settlemerit, (2) the 
claim was probably for significantly less 
than the $1.5 million, and (3) even with 
its claim recognized, and recognized at 
$1.5 million, the $2 million refined 
product pool would permit a higher pro 
rata recovery for refined product 
claimants than was being provided for 
crude oil claimants. 

Determining the proper division of a 
settlement fund is an intricate process 
which involves balancing a number of 
issues and concerns. While the litigation 
risk assessments are a major factor in 
determining the allocation of the 
settlement funds, we also take other 
factors into consideration, especially if 
we have reason to believe that the 
litigation risk assessments do not 
accurately reflect the alleged violations 
during the consent order period. For 
example, we consider the nature of the 
settlement reached, the size of the 
consent order firm, the scope of its 
operations, the information available in 
ERA audit files, the applicable 
enforcement documents, the relative 
accuracy of information contained in the | 
foregoing documents, and numerous 
other factors. As we mentioned earlier, 
although the ERA often makes specific 
suggestions regarding the division of a 
consent order fund, the OHA has the 
discretion to make a final determination 
regarding the most equitable allotment 
of funds. 

With respect to Mr. Kalodner’s 
comments, we are not relying solely on 
Tesoro’s crude oil/refined product sales 
ratio as the basis for the distribution of 
the Tesoro consent order funds. During 
the consent order period Tesoro’s 
refined product transactions constituted 
about 55% of its total operations, and 
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crude oil transactions involved only 45% 
of Tesoro's operations. See February 15, 
1990, Memorandum of telephone 
conversation between Darlene Gee, 
OHA Staff Analyst, and Mr. Larry 
Mosher, Counsel for Tesoro Petroleum 
Corporation. Utilizing this factor alone 
would produce an allocation of 
approximately $26 million for the refined 
products pool (55% of $48.5 million) and 
$22.5 million for the crude oil pool (45% 
of $48.5 million). On the other hand, a 
distribution based solely on ERA’s 
statement of the litigation risk 
assessments would allocate $1.4 million 
for the refined products pool and $47.1 
million for the crude oil pool. 

In addition, the absence of more 
Notices of Probable Violations (NOPVs) 
for refined product issues does not 
preclude the possibility that violations 
occurred. We stress that the Tesoro 
consent order is “global”. That is, it 
settles a// regulatory violations on the 
part of Tesoro, regardless of whether the 
violations had been formally alleged at 
the time of settlement. Thus, the 
Consent Order is not limited to the 
specific products or time periods or 
types of alleged activities discussed in 
the existing preliminary enforcement 
documents issued to Tesoro. To look 
exclusively to these documents in 
determining the allocation of funds, as 
Mr. Kalodner suggests, ignores the 
extent of the coverage of this refund 
proceeding. Moreover, it is extremely 
important that neither the PRO nor the 
NOPV represents a final assessment of 
whether or to what extent Tesoro may 
have overcharged its customers. 

With respect to Mr. Kalodner’s 
specific claims in exposition on the 
commenting reseller’s claim, it is 
possible that its claim will not amount 
to $1.5 million. That, however, is sheer 
speculation. The claim may also exceed 
$1.5 million. Speculation on this question 
is not helpful and will thus be 
disregarded. Because the Tesoro 
settlement is global, Mr. Kalodner’s 
claim that the commenting reseller’s 
situation was not taken into account in 
the settlement is irrelevant. 

We also see no need to explore any 
further Mr. Kalodner’s attempt to 
compare the size of the volumetric 
refund amount for Tesoro product 
purchasers with the volumetric amount 
adopted in the crude oil refund 
proceeding. In fact, the monies received 
as a settlement for alleged Tesoro crude 
oil overcharges will be pooled together 
with the monies received from numerous 
other crude oil proceedings. A crude oil 
claimant does not apply for a specific 
“Tesoro” crude oil refund, but applies 
for a crude oil refund from the pool of 


crude oil monies received from many 
other proceedings in addition to Tesoro. 
Hence, the pro rata recovery for a crude 
oil claimant will be the sum of the 
Tesoro crude oil pro rata recovery plus 
all of the pro rata recovery amounts for 
the other crude oil proceedings. 

We have carefully weighed all the 
available information and have 
determined that the method we 
originally proposed is the most equitable 
under the circumstances and best 
reflects the global nature of the Tesoro 
consent order. Accordingly, we will 
divide the consent order fund as 
proposed, setting aside $19 million as a 
pool of crude oil funds available for 
disbursement. The remaining $6 million 
will be set aside as a pool of funds to be 
made available for distribution to 
claimants who demonstrate that they 
were injured by Tesoro’s alleged 
overcharges in its sales of refined 
petroleum products. 


B. Crude Oil Comments 


In the PD&O, we proposed to 
distribute the funds in the crude oil pool 
in accordance with the Modified 
Statement of Restitutionary Policy. We 
decided to reserve the full 20 percent, or 
$3.8 million of the alleged crude oil 
violations amount, plus a proportionate 
share of the accrued interest, for direct 
restitution to claimants that purchased 
refined petroleum products during the 
crude oil price control period. We 
proposed that the remaining 80 percent 
of the funds, or $15.2 million be 
disbursed on equal amounts to the state 
and federal governements for indirect 
restitution. 

Mr. Kalodner also filed objections to 
this proposal on the grounds that the 
proposed 20 percent of the funds to be 
set aside for crude oil claimants will be 
insufficient to meet all potential crude 
oil claims and assure “full parity” for all 
refund claimants. Mr. Kalodner 
maintains that at least 22 percent of all 
crude oil monies will be necessary to 
meet all crude oil claims. He therefore 
proposes that 100 percent of the Tesoro 
crude oil funds be reserved for end-user 
purchasers. 

Mr. Kalodner has raised virtually the 
same arguments regarding the adequacy 
of the 20 percent reserve in numerous 
previous cases. See, e.g., Texaco, Inc., 19 
DOE ] 85,200 at 88,371-72; New York 
Petroleum, Inc., et al.,18 DOE { 85,435 at 
88,701 (1988); Getty Oil Company, 18 
DOE 85,808 at 89,322 (1989). In these 
cases, we have thoroughly addressed his 
concerns and rejected his claims. 
Therefore, it will suffice here to 
emphasize again that under the terms of 
the court-approved Settlement 
Agreement, the amount of a settlement 
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fund which the OHA reserves for direct 
restitution may not exceed 20 percent. 
Settlement Agreement § IV. B.6, 6 Fed. 
Energy Guidelines { 90,509 at 90,665. 
Furthermore, there is no evidence to 
suggest that the 20 percent reserve 
amount is insufficient for direct 
restitution. This same point was made 
by the U.S. District Court for the District 
of Columbia recently when it rejected a 
challenge based on the same assertion. 
See Con. Ed. v. Herrington, Nos. 87- 
1717, 88-0911, 88-1339, slip op. (D.D.C. 
May 14, 1990). Thus, as proposed, we 
will allocate 20 percent of the crude oil 
funds, or $3.8 million, plus interest, for 
direct restitution to crude oil claimants. 
In addition, we will direct the DOE’s 
Office of the Controller to distribute $7.6 
million plus appropriate interest to the 
states and $7.6 million plus appropriate 
interest to the federal government. 


C. The disposition of the Tesoro 
customer information 


We have also received comments 
from McMickle & Edwards, a filing 
service, requesting that we make 
information available in the OHA Public 
Docket Room to assist filing services in 
determining the names and locations of 
potential refund applicants in this 
proceeding. This topic was not 
discussed in the PD&O because it bears 
only indirectly upon the procedures for 
the distribution of the Tesoro consent 
order funds. The OHA will attempt to 
give direct notice of the Tesoro special 
refund proceeding to potential 
applicants. 


IV. Distribution of the Tesoro Crude Oil 
Funds 


Under the terms of the Consent Order, 
Tesoro deposited an additional 
$5,177,850.95.into the escrow account 
since the date the Tesoro Proposed 
Decision and Order was issued. The 
crude oil pool currently available is 
$24,177,850.95 ($19,000,000 plus 
$5,177,850.95= $24,177,850.95). The 
funds in the crude oil pool will be 
distributed in accordance with the 
Modified Statement of Restitutionary 
Policy (MSRP), which was issued by the 
DOE on July 28, 1986. 51 FR 27899 
(August 4, 1986). The MSRP, which was 


3 In the Order implementing the MSRP, the OHA 
solicited comments regarding the proper application 
of the MSRP to OHA refund proceedings involving 
alleged crude oil violations. On April 6, 1987, the 
OHA issued a notice which analyzes the comments 
that were submitted and explains the procedures 
the Office will follow in processing applications 
filed under subpart V regulations for refunds from 
the crude oil overcharge funds. 52 FR 11737 (April 
10, 1987). Since the procedures apply to all crude oil 
funds subject to subpart V, we need not 
differentiate between the various crude oil 
transactions settled by the Tesoro consent order. 
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issued as a result of a court-approved 
Settlement Agreement in The 
Department of Energy Stripper Well 
Litigation, M.D.L. 378 (D. Kan. 1986), 
provides that crude oi! overcharge 
payments will be distributed among the 
States, the United States Treasury, and 
eligible purchasers of crude oil and 
refined products.* We will reserve the 
full 20 percent, or $4,835,570.19 of the 
$24,177,850.95 crude oil pool, plus a 
proportionate share of the accrued 
interest on that amount, for direct 
refunds to purchasers of crude oil and 
refined petroleum products who prove 
that they were injured as a result of 
alleged crude oil violations.® 

The process which the OHA will use 
to evaluate claims based on alleged 
crude oil violations will be modeled 
after the process the OHA has used in 
subpart V proceedings to evaluate 
claims based upon alleged overcharges 
involving refined products. See 
Mountain Fuel Supply Co., 14 DOE { 
85,475 (1986). 

As in non-crude oil cases, applicants 
will be required to document their 
purchase volumes and prove that they 
were injured as a result of alleged 
violations (i.e., that they did not pass on 
the alleged overcharges to their 
customers). We will utilize standards for 
the showing of injury which OHA has 
developed for analyzing non-crude oil 
claims. See, e.g., Dorchester Gas Corp., 
14 DOE { 85,240 (1986). These standards 
include a presumption that end-users 
(i.e., ultimate consumers] whose 
businesses are unrelated to the 
petroleum industry absorbed the 
increased costs resulting from a consent 
order firm’s alleged overcharges. See A. 
Tarricone, Inc., 15 DOE { 85,495 at 
88,894—896 (1987). However, reseller and 
retailer claimants must submit detailed 
evidence of injury, and may not rely 
upon the presumptions of injury utilized 
in refund cases involving refined 
petroleum products. /d: They can, 
however, use econometric: evidence of 
the type employed in the OHA Report in 
In Re: The Department of Energy 
Stripper Well Exemption Litigation, 6 
Fed. Energy Guidelines § 90,507. 


* Under the Settlement Agreement, firms which 
applied for a portion of certain escrow funds 
established under the Settlement generally must 
have signed a waiver releasing their claims to any 
crude oil funds to be distributed by the OHA under 
subpart V. Accordingly, those firms will not be 
eligible for a refund from the Tesoro crude oil. pool. 

5 The allocation of monies im the crude ail. pool is 
based upon the amount of crude oil related funds 
currently available in the Tesoro consent order 
fund. When additional payments are received from 
Tesoro, they will be added to the crude oil pool and 
20 percent of each payment will be reserved for 
direct claimants. 


Refunds to eligible claimants will be 
calculated on the basis of a volumetric 
refund amount derived by dividing the 
crude oil pool currently available 
($24,177,850.95) by the total consumption 
of petroleum products in the United 
States during the period of price controls 
(2,020,997,335,000 gallons). Based upon 
the amount of the crude oil pool 
currently available, the crude oil 
volumetric refund amount in this 
proceeding is $0.000011963 per gallon. 
This volumetric refund amount will 
increase as interest accrues on the 
consent order fund and as subsequent 
payments are made by Tesoro. After all 
valid claims are paid, unclaimed funds 
from the 20 percent claimis reserve will 
be divided equally between federal and 
state governments. The federal 
government’s share of the unclaimed 
funds will ultimately be deposited into 
the general fund of the Treasury of the 
United States. 

The remaining 80 percent of the 
currently available crude ail pool 
($19,342,280.76) and 80 percent of 
accumutated interest and future 
payments made by Tesoro will be 
disbursed in equal shares to the federal 
and state governments for indirect 
restitution. See Shell. If this proposal is 
adopted, we will direct the DOE’s Office 
of the Controller to segregate the crude 
oil share of Tesoro’s initial payment and 
distribute $9,671,140.38, plus appropriate 
interest, to the States and the same 
amount to the federal government. 
Refunds to the States will be in 
proportion to the consumption of 
petroleum products in each state during 
the period of price controls. The share 
fratio} of the funds in the account which 
each state will receive if these 
procedures are adopted is contained in 
Exhibit H of the Stripper Well 
Settlement Agreement. These funds will 
be subject to the same limitations and 
reporting requirements as all other crude 
oil monies received by the States under 
the Settlement Agreement. 


V. Final Refund Procedures for the 
Tesoro Refined Product Funds 


The remainder of the Tesoro consent 
order fund ($6 million plus interest 
accrued on thaf amount) shall be made 
available to injured purchasers of 
Tesoro refined products. Purchasers of 
Tesoro refined products during the 
period March 6, 1973 through January 27, 
1981 (refund period} © may submit 


6 Tesoro was not subject to mandatory controls. 
prior to March 6, 1973. Because refunds in this type 
of case are only warranted for purchases of 
regulated products, the refund period begins on this 
date. 
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Applications for Refund.* From our 
experience with subpart V proceedings, 
we expect that potential applicants 
generally will fall into the following 
categories: (i) End-users; (ii} regulated 
entities, such as public utilities, and 
cooperatives; and (iii) refiners, resellers 
and retailers (hereinafter collectively 
referred to as “resellers”)}.® Residual 
funds in the Tesoro escrow account will 
be distributed in accordance with the 
provisions of the Petroleum Overcharge 
Distribution and Restitution Act of 1986 
(PODRA), Public Law No. 99-509, title 
Ill. See 51 FR 43964 (December 5, 1986). 


A. Calculation of Refund Amounts 


The first step in the refund process is 
the calculation of an applicant's 
potential refund. The ERA specifically 
noted, however, that it was unable to 
identify all of the customers whom 
Tesoro allegedly overcharged. In order 
to determine the potential refunds for 
these purchasers, we proposed to adopt 
a presumption that the alleged 
overcharges were dispersed equally in 
all of Tesoro’s sales of refined petroleum 
products during the consent order 
period. In accordance with this 
presumption, refunds are made on a pro- 
rata or volumetric basis. In the absence 
of better information, a volumetric 
refund is appropriate because the DOE 
price regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices. 

The volumetric refund presumption is 
rebuttable. Because we realize that the 
impact on an individual claimant may 
have been greater than its potential 
refund calculated using the volumetric 


7 OHA will not accept Applications for Refund 
on behalf of classes of applicants. We have 
previously determined that such claims are 
inappropriate because they amount to a proposal 
for “indirect” restitution, i.e., to distribute the funds 
attributable to parties not specifically identified by 
the DOE. See Standard Oil Co. (Indiana}/ Diesel 
Automotive Association, 11 DOE. { 85,256 (1984): 
Office of Special Counsel, 10 DOE { 85,048. at 86,214 
(1982). 

8 We have previously held that affiliates or 
subsidiaries of a consent order firm are not eligible 
for refunds based upon the presumption that they 
were not injured. See, e.g., Marathon Petroleum 
Co.{[EMRO Propane Co., 15 DOE { 85,288 at 85,528 
(1987). This presumption applies to firms affiliated 
with Tesoro during the consent order period but no 
longer affiliated with the firm. See Cosby Oil Co./ 
Yucca Valley Liquor Store, 13 DOE { 85,402 at 
86,986 (1986). It also applies to firms that have 
become affiliated with Tesoro after the consent 
order period, because their receipt of a refund. 
would allow the consent order firm to benefit from ” 
this proceeding. See, e.g., Marathon Petroleum Co./ 
Webster Service Stations, 17 DOE { 85,038 (1988). 
For a partial list of Tesoro affiliates that we 
proposed to find ineligible under this presumption, 
see the Appendix to this Proposed Decision and 
Order. 
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methodology, a claimant may submit 
evidence detailing the specific alleged 
overcharge that it incurred in order to be 
eligible for a larger refund. See Standard 
Oil Co. (Indiana)/Army and Air Force 
Exchange Service, 12 DOE { 85,015 
(1984). 

Under the volumetric approach, the 
potential refund for a previously 
unidentified claimant will be calculated 
by multiplying the number of gallons 
purchased from Tesoro during the 
consent order period times a volumetric 
factor of $0.000801 per gallon.® In 
addition, successful claimants will 
receive proportionate shares of the 
interest that has accrued on the Tesoro 
escrow account. 


Ethane and Liquid Asphalt 

Residual Fuel 

No. 1 and No. 2 Heating Oil, 
Diesel Fuel and Kerosene. 

Sept. 1, 1976. 

Oct. 1, 1976. 

Feb. 26, 1979. 


Apr. 1, 1974. 
June 1, 1976. 
July 1, 1976. 


Naphtha Based Jet Fuel 

Aviation Gas and Kerosene 
Based Jet Fuel. 

Butane and Natural Gasoline.. Jan. 1, 1980. 

Motor Gasoline and Propane.. Jan. 28, 1981. 


As in previous cases, only claims for 
at least $15 in principal will be 
processed. This minimum has been 
adopted in refined product refund 
proceedings because the cost of 
processing claims for refunds of less 
than $15 outweighs the benefits of 
restitution in those instances. See, e.g., 
Mobil Oil Corp., 13 DOE § 85,339 (1985); 
see also 10 CFR 205.286(b). If an 
applicant's potential refund is calculated 
using the volumetric methodology, it 
must have purchased at least 18,726 
gallons of Tesoro products in order for 
its claim to be considered. 


B. Determination of Injury 


Once a claimant's potential refund 
has been calculated, we must determine 
whether the claimant was injured by its 
purchases from Tesoro, i.e., whether it 
was forced to absorb the alleged 
overcharges. Based on our experience in 
numerous subpart V proceedings, we 
will adopt certain presumptions 
concerning injury in this case. The use 


° We computed the volumetric factor by dividing 
$6,000,000 (the consent order funds in the refined 
product pool) by 7,486,205,213 gallons, the 
approximate number of gallons of covered products 
other than crude oil which Tesoro sold from March 
6, 1973, the date that Tesoro became subject to the 
Federal price controls under Special Rule No. 1 (38 
FR 6283) (March 8, 1973), through the date of 
decontrol of the relevant product. 

Although the Tesoro consent order period begins 
January 1, 1973, refund applications may only be 
based upon purchases of refined products between 
March 6, 1973 and the relevant decontrol date for 
each product as summarized below: 


of presumptions in refund cases is 
specifically authorized by DOE 
procedural regulations. 10 CFR 
205.282(e). An applicant that is not 
covered by one of these presumptions 
must demonstrate injury in-accordance 
with the non-presumption procedures 
outlined in the latter part of this 
Decision. 


1. Injury Presumptions 


The presumptions we will adopt in 
this case are designed to allow 
claimants to participate in the refund 
process without incurring inordinate 
expense, and to enable OHA to consider 
the refund applications in the most 
efficient way possible. We will presume 
that end-users of Tesoro products, 
certain types of regulated firms, and 
cooperatives were injured by their 
purchases from Tesoro. In addition, we 
will presume that resellers and retailers 
of Tesoro products submitting small 
claims were injured by their purchases. 
On the other hand, we will presume that 
resellers and retailers that made spot 
purchases of Tesoro products and those 
who sold it on consignment were not 
injured by their purchases. Each of these 
presumptions is discussed below, along 
with the rationale underlying its use. 


a. End-Users 


First, in accordance with prior subpart 
V proceedings, we will presume that 
end-users, i.e., ultimate consumers of 
Tesoro products whose businesses are 
unrelated to the petroleum industry, 
were injured by the firm's alleged 
overcharges. Unlike regulated firms in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and were not required to keep records 
which justified selling price increases by 
reference to cost increases. 
Consequently, analysis of the impact of 
the alleged overcharges on the final 
prices of goods and services produced 
by members of this group would be 
beyond the scope of a special refund 
proceeding. See Marion Corporation, 12 
DOE 85,014 (1984) and cases cited 
therein. Therefore, end-users need only 
document their purchase volumes of 
Tesoro products to demonstrate that 
they were injured by the alleged 
overcharges. 


b. Regulated Firms and Cooperatives 


Second, public utilities, agricultural 
cooperatives, and other firms whose 
prices are regulated by government 
agencies or cooperative agreements do 
not have to submit detailed proof of 
injury. Such firms would have routinely 
passed through price increases, 
including overcharges, to their 
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customers. Likewise, their customers 
would share the benefits of cost 
decreases resulting from refunds. See, 
e.g., Office of Special Counsel, 9 DOE { 
82,538 (1982) (Tenneco); Office of 
Special Counsel, 9 DOE { 82,545 at 
85,244 (1982) (Pennzoil). Such firms 
applying for refunds should certify that 
they will pass through any refund 
received to their customers and should 
explain how they will alert the 
appropriate regulatory body or 
membership group to monies received. 
Purchases by cooperatives that were 
subsequently resold to nonmembers will 
generally not be covered by this 
presumption. 


c. Reseller and Retailer Small Claims 


Third, we will presume that a reseller 
or retailer seeking a refund of $5,000 or 
less, excluding accrued interest, was 
injured by Tesoro’s pricing practices. 
Without this presumption, such an 
applicant would have to gather records 
dating as far back as 1973 in order to 
demonstrate that it absorbed Tesoro's 
alleged overcharges. The cost to the 
applicant of gathering this information, 
and to OHA of analyzing it, could 
exceed the actual refund amount. 
Therefore, a small claimant must only 
document the volumes of products it 
purchased from Tesoro in order to 
demonstrate injury. See Texas Oil & Gas 
Corp., 12 DOE § 85,069 at 88,210 (1984). 
Resellers and retailers of Tesoro 
products that are seeking refunds in 
excess of $5,000 must follow the 
procedures that are outlined below in 
Section 2. 


d. Resellers and Retailers Filing Mid- 
Level Claims 


Fourth, in lieu of making a detailed 
showing of injury, a reseller claimant 
whose allocable share exceeds $5,000 
may elect to receive as its refund the 
larger of $5,000 or 40 percent of its 
allocable share up to $50,000.!° The use 
of this presumption reflects our 
conviction that these larger claimants 
were likely to have experienced some 
injury as a result of the alleged 
overcharges. See Marathon, 14 DOE at 
88,515. In some prior special refund 
proceedings, we have performed 
detailed economic analysis in order to 
determine product-specific levels of 
injury. See, e.g., Mobil Oil Corp., 13 DOE 
{ 85,339 (1985). However, in Gulf Oil 


10 That is, claimants who purchased between 
18,712,575 gallons and 187,125,749 gallons of Tesoro 
refined petroleum products during the consent order 
period (mid-level claimants) may elect to utilize this 
presumption. Claimants who purchased more than 
187,125,749 gallons may elect to limit their claim to 


$50,000. 





42263 
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Corp., 16 DOE § 85,381 at 88,737 (1987), 
we determined that based upon the 
available data, it was accurate and 
efficient to adopt a single presumptive 
level of injury of 40 percent for all 
medium-range claimants, regardless of 
the refined product that they purchased, 
based upon the results of our analyses 
in prior proceedings. We believe that 
approach to be sound in the absence of 
more detailed information regarding 
injury, and we therefore proposed to 
adopt a 40 percent presumptive level of 
injury for all medium-range claimants in 
this proceeding. Consequently, an 
applicant in this group will only be 
required to provide documentation of its 
purchase volumes of Tesoro refined 
petroleum products during the consent 
order period in order to be eligible to 
receive a refund of 40 percent of its total 
volumetric share, or $5,000, whichever is 
greater. 


e. Spot Purchasers 


Fourth, resellers and retailers that 
were spot purchasers of products from 
Tesoro, i.e., made only sporadic, 
discretionary purchases, are presumed 
not to have been injured, and 
consequently, generally will be 
ineligible for refunds. The basis for this 
presumption is that a spot purchaser 
tended to have considerable discretion 
as to where and when to make a 
purchase, and therefore, would not have 
made a purchase unless it was able to 
recover the full amount of its purchase 
price, including any alleged overcharges, 
from its customers. See Vickers at 
85,396-97. A spot purchaser can rebut 
this presumption by demonstrating that 
its base period supply obligation limited 
its discretion in making the purchases 
and that it resold the product at a loss 
that was not subsequently recouped. 
See, e.g., Saber Energy, Inc./Mobil Oil 
Corp., 14 DOE { 85,170 (1986). 


f. Consignees 


Finally, we will presume that 
consignees of Tesoro products were not 
injured by the firm's alleged pricing 
violations. See, e.g., Jay Oil Co., 16 DOE 
{85.147 (1987). A consignee agent 
generally sold products pursuant to an 
agreement whereby its supplier 
established the prices to be charged by 
the consignee and compensated the 
consignee with a fixed commission 
based upon the volume of products that 
it sold. A consignee may rebut the 
presumption of non-injury by 
demonstrating that its sales volumes 
and corresponding commission revenues 
declined due to the alleged 
uncompetitiveness of Tersoro’s pricing 
practices. See Gulf Oil Corp./C.F. 


Canter Oil Co., 13 DOE {85,388 at 88,962 
(1986). 


2. Non-Presumption Demonstration of 
Injury 


A reseller or retailer whose allocable 
share is in excess of $5,000 that does not 
elect to receive a refund under the small 
claims presumption will be required to 
demonstrate its injury. There are two 
aspects to such a demonstration. First, a 
firm generally is required to provide a 
monthly schedule of its banks of 
unrecouped increased product costs for 
products that it purchased from Tesoro. 
Cost banks should cover the period 
March 6, 1973, through January 27, 
1981.11 If a firm no longer has records of 
contemporaneously calculated cost 
banks for products, it may approximate 
those banks by submitting the following 
information regarding its purchases of 
products from all of its suppliers: 

(1) The weighted average gross profit 
margin that the firm received for 
products on May 15, 1973; 

(2) A monthly schedule of the 
weighted average gross profit margins 
that it received for products during the 
period March 6, 1973 through January 27, 
1981; and 

(3) A monthly schedule of the firm’s 
purchase or sales volumes of products 
during the period March 6, 1973 through 
January 27, 1981.2 

The existence of banks of urrecouped 
increased product costs that exceed an 
applicant's potential refund is only the 
first part of an injury demonstration. A 
firm must also show that market 
conditions forced it to absorb the 
alleged overcharges. We will infer this 
to be true if the prices the applicant paid 
Tesoro were higher than average market 
prices for products at the same level of 
distribution.!* Accordingly, a claimant 
attempting to demonstrate injury should 
submit a monthly schedule of the 
weighted average prices that it paid 
Tesoro for products during the period 
March 6, 1973 through January 27, 1981. 
In a recent Decision, the Temporary 
Emergency Court of Appeals affirmed 
the OHA'’s standards for a 


11 We generally require applicants to submit cost 
banks that continue until a product's price decontrol 
date. Retailers and resellers of motor gasoline, 
however, were only required to maintain banks 
through July 15, 1979, and April 30, 1980, 
respectively, rather than the January 27, 1981 
decontrol date of products. 

12 The For motor gasoline, retailers and resellers 
have to submit the information detailed in parts (2) 
and (3) only through July 15, 1979 and April 30, 1980, 
respectively. See supra note 11. 

13 We generally obtain average market price 
information from Platt’s Oil Price Handbook and 
Oilmanac (Platt's). If price data for a particular 
produce is not available in Platt’s, the burden of 
supplying alternative information will be on the 
claimant. 


demonstration of injury, specifically 
upholding the method used to evaluate 
comparative market prices and thereby - 
determine competitive disadvantage. 
Behm Family Corp. v. DOE, No. 8-22, 
slip op. (T.E.C.A. April 30, 1990). 

If a reseller or retailer that is eligible 
for a refund in excess of $5,000 does not 
submit the cost bank and purchase price 
information described above, it can still 
apply for a refund of $5,000, plus 
accrued interest, using the small claims 
presumption. 

If, however, a firm provides the 
above-mentioned data and we 
subsequently conclude that the firm 
should receive a refund of less than the 
$5,000 small claims threshold, the firm 
cannot opt for a full $5,000 refund. 


C. Allocation Claims 


We may also receive claims based 
upon Tesoro’s alleged failure to furnish . 
petroleum products that it was obliged 
to supply under the DOE allocation 
regulations that became effective in 
January 1974. See 10 CFR part 211. Any 
such applications will be evaluated with 
reference to the standards set forth in 
subpart V implementation cases such as 
Office of Special Counsel, 10 DOE 4 
85,048 at 88,220 (1982), and refund 
application cases such as OKC Corp./ 
Town & Country Markets, Inc., 12 DOE 
85,094 (1984); Marathon Petroleum Co./ 
Research Fuels, Inc., 19 DOE 985,575 
(1989), action for review docketed, C.A— 
3-89-2983-G (N.D. Tex. November 22, 
1989). These standards generally require. 
an allocation claimant to demonstrate 
the existence of a supplier/purchaser 
relationship with the consent order firm 
and the likelihood that the consent order 
firm unlawfully failed to furnish 
petroleum products that it was obliged 
to supply to the claimant under 10 CFR 
part 211. In addition, the claimant must 
provide evidence that it had 
contemporaneously notified the DOE or 
otherwise sought redress from the 
alleged allocation violation. Finally, the 
claimant must establish that it was 
injured and document the extent of the 
injury. 

In evaluating whether an allocation 
claim meets these standards, we will 
consider various factors. For example, 
we will seek to obtain as much 
information as possible about the 
agency’s treatment of contemporaneous 
complaints by the claimant, and we will 
look at any affirmative arguments made 
by Tesoro in its defense. See Marathon/ 
RFI, 19 DOE. To assess an allocation 
claimant's injury, we will evaluate the 
effect of the alleged allocation violation 
on its entire business with particular 
suppliers other than Tesoro. In 





determining the amount of an allocation 
refund, we will utilize any information 
that may be available regarding the 
portion of the Tesoro consent order 
amount that the agency attributed to 
allocation violations in general and to 
the specific allocation violation alleged 
by the claimant. Claimants who make a 
reasonable and non-spurious 
demonstration of an allocation violation 
and show that they were injured by the 
alleged violation may receive a refund 
based on the profit lost as a result of 
their failure to receive the allocated 
product.'* However, since the Tesoro 
Consent Order reflects a negotiated 
compromise and the consent order 
amount is less than Tesoro’s potential 
liability in these proceedings, we will 
prorate any allocation refund that would 
be disproportionately large in relation to 
the consent order fund. 


D. General Refund Application 
Requirements 


Pursuant to 10 CFR 205.283, we will 
now accept Applications for Refund 
from individuals and firms that 
purchased refined petroleum products 
from Tesoro between March 6, 1973 and 
January 27, 1981. No “class claims” on 
behalf of groups of applicants will be 
permitted. There is no specific 
application form that must be used. All 
Applications for Refund should include 
the following information: 

(1) A conspicuous reference to Case 
Number KEF-0128 and the name and 
address of the applicant during the 
period for which the claim is filed, as 
well as the name to whom the refund 
check should be made out and the 
address to which the check should be 
sent; 

(2) The name, title, address and 
telephone number of a person who may 
be contacted by OHA for additional 
information concerning the Application; 

(3) The manner in which the applicant 
used the Tesoro petroleum products, i.e., 
whether it was a reseller, retailer, 
consignee, end-user, etc.; 

(4) For each refined covered product, 
a monthly schedule of the number of 
gallons that the applicant purchased 
from Tesoro during the March 6, 1973, 
through January 27, 1981 refund period. 
If the claimant elects to rely on the 
DOE’s records of his purchases, it need 
not submit a monthly schedule of 
purchases.'® If a claimant was an 


** If we receive numerous allocation claims, we 
may adopt a more general formula for calculating 
refunds based on alleged allocation violations. 

15 Because we will not process claims for less 
than $15 in principal, an applicant must have 
purchased at least 18,726 gallons of Tesoro refined 
covered pr-ducts during the refund period in order 
for us to consider its application. If an applicant 


indirect purchaser of Tesoro refined 
covered products, it must also submit 
the name of its immediate supplier and 
indicate why it believes the products 
were originally old by Tesoro; 

(5) All relevant material necessary to 
support its claim in accordance with the 
injury presumptions and requirements 
outlined above; 

(6) If the applicant was or is in any 
way affiliated with Tesoro, an 
explanation of the nature of that 
affiliation. 

(7) The form of business, whether it 
was a corporation, a partnership or a 
sole proprietorship. 

(8) The dates of ownership including 
the month and year. The applicant must 
also submit a statement as to whether 
there has been a change in ownership of 
the applicant's firm during or since the 
refund period. If there was such a 
change in ownership, the applicant must 
submit a detailed explanation as well as 
provide the names and addresses of the 
previous or subsequent owners; 

(9) A statement as to whether the 
applicant is or has been involved in any 
DOE enforcement proceedings or private 
actions filed under section 210 of the 
Economic Stabilization Act. If these 
actions have been concluded, the 
applicant should furnish a copy of any 
final order issued in the matter. If the 
action is still in progress, the applicant 
should briefly describe the action and 
its current status. The applicant must 
inform OHA of any change in status 
while its application for Refund is 
pending. See 10 CFR 205.9(d); 

(10) A statement as to whether the 
applicant or a related firm has filed any 
other Application for Refund in the 
Tesoro proceeding; 

(11) A statement as to whether the 
claimant or a related firm has 
authorized any other individual(s) to file 
an Application for Refund on the 
claimant's behalf in the Tesoro 
proceeding; and 

(12) The following statement signed 
by the applicant or a responsible official 
of the business or organization claiming 
the refund: “I swear [or affirm] that the 
information submitted is true and 
accurate to the best of my knowledge 
and belief. I understand that anyone 
who is convicted of providing false 
information to the federal Government 
may be subject to a fine, a jail sentence, 
or both, pursuant to 18 U-S.C. 1001.” 

Applications for Refund should be 
sent to: Tesoro Refund Proceeding, Case 
No. KEF-0128, Office of Hearings and 
Appeals, Department of Energy, 1000 


submits estimated purchase volume figures, it must 
provide a detailed explanation of how it derived the 
estimates. 


Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Notices 


Independence Avenue SW., 
Washington, DC 20585. 

All applications must be filed in 
duplicate and must be postmarked by 
May 31, 1991. A copy of each application 
will be available for public inspection in 
the Public Reference Room of the Office 
of Hearings and Appeals. Any applicant 
that believes that its application 
contains confidential information must 
submit two additional copies of its 
application from which the confidential 
information has been deleted, together 
with a statement specifying why the 
information is confidential. 

It Is Therefore Ordered That: 


(1) Applications for Refund from the 
funds remitted to the Department of 
Energy by Tesoro Petroleum Corp. 
pursuant to the Consent Order finalized 
on January 23, 1989, may now be filed. 

(2) Applications for Refund from the 
Tesoro refined product pool must be 
postmarked no later than May 31, 1991. 

(3) Applications for Refund from the 
Tesoro crude oil pool must be 
postmarked no later than March 31, 
1991. 

(4) The Director of Special Accounts 
and Payroll, Office of Departmental 
Accounting and Financial Systems 
Development, Office of the Controller, 
Department of Energy, shall take all 
steps necessary to transfer, as provided 
in Paragraphs (5), (6), and (7) below, the 
total net current crude oil equity from 
the Tesoro subaccount (Consent Order 
No. RTSE006A1Z) within the Deposit 
Fund Escrow Account maintained by the 
DOE at the Treasury of the United 
States. 

(5) The Director of Special Accounts 
and Payroll shall transfer $9,671,140.38 
in principal, plus appropriate interest, of 
the funds obtained pursuant to 
Paragraph (4) above into a subaccount 
denominated “Crude Tracking- 
Claimants 3,” Number 899DOE003W. 

(6) The Director of Special Accounts 
and Payroll shall transfer $9,671,140.38 
in principal, plus appropriate interest, of 
the funds obtained pursuant to 
Paragraph (4) above into a subaccount 
denominated “Crude Tracking-Federal,” 
Number 999DOE002W. 

(7) The Director of Special Accounts 
and Payroll shall transfer $4,835,570.19 
in principal, plus appropriate interest, of 
the funds obtained pursuant to 
Paragraph (4) above into a subaccount 
denominated “Crude Tracking-Federal,” 
Number 999DOE009W. 

(8) This is a final order of the 
Department of Energy. 
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Dated: October 12, 1990. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Appendix 


Tesoro Affiliates and Subsidiaries 
Presumptively Ineligible 


Tesoro Alaska Petroleum Corp. 
Tesoro Alaska Pipeline Co. 

Tesoro Asia Co. 

Tesoro Bolivia Petroleum Co. 

Tesoro Coal Co. 

Tesoro Crude Oil Co. 

Tesoro Drilling Co. 

Tesoro Europe Petroleum B.V. 
Tesoro Gasoline Marketing Co. 
Tesoro Indonesia Petroleum Co. 
Tesoro Inter-American Production Co. 
Tesoro Land & Marine Rental Co. 
Tesoro Natural Gas Co. 

Tesoro Petroleum Distributing Co. 
Tesoro Pipeline Co. 

Tesoro Pump & Valve Co. 

Tesoro Refining, Marketing & Supply Co. 
Tesoro Tank Lines 

Tesoro Transportation Co. 

Tesoro United Kingdom 
Tesoro-Wyoming Pipeline Co. 

Acme Machine 

Alaskan Oil Refining Co. 

Arnold Pipe Rental Co., Inc. 

Basin, Inc. 

Cardinal Transports, Inc. 

Carib Oil Ltd. (Trinidad) 

Charles Wheatly Co. 
Commonwealth Oil Refining Co., Inc. 
D & W Investments, Inc., Texas 
DeHumber Handelmaatschappij B.V. 
Digas 

Eagle Transport Co., Texas 

FWI, Inc. 

NRG Gathering Co. 

Nikiski Alaska Pipeline Co. 

Trident Offshore Co., Ltd. 

Turner Dri!l Pipe, Texas 

Val-Cap Inc. 


[FR Doc. 90-24615 Filed 10-17-90; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3852-9] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 

DATES: Comments must be submitted on 
or before November 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 382-2740. 
SUPPLEMENTARY INFORMATION: 


Office of Administration and Resources 
Management 


Title: Monthly Progress Reports (EPA 
ICR #1039; OMB #2030-0005). This ICR 
requests renewal of an existing 
clearance; it also includes a request for 
approval of additional requirements 
proposed in the Federal Register 
2/20/90. 

Abstract: Agency contractors who 
have cost-reimbursable, time and 
material, labor or indefinite quantity 
fixed labor rate contracts will report 
financial and technical progress made 
under their contracts. Previously 
approved burden, for which EPA is 
seeking renewal, requires contractors to 
provide the Project Officer with a 
monthly report detailing what was 
accomplished on the contract for that 
time period, what remains to be done as 
well as a general listing of expenditures 
for the same period of time. The new 
requirements in this ICR include 
requesting contractors to break various 
cumulative totals out by labor category, 
to estimate costs and labor hours to be 
expended during the next reporting 
period, and to summarize difficulties 
encountered, remedial action taken and 
anticipated activity during the 
subsequent period. This information 
allows EPA to monitor the efficiency 
and cost effectiveness of contract work 
being performed for the Agency. 

Burden statement: The public 
reporting burden for this collection of 
information is estimated to average 40 
hours per response, including time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Respondents: Businesses, small 
businesses, and non-profit institutions 
who have been awarded cost type 
contracts, time and material and labor 
hour contracts or indefinite delivery, 
indefinite quantity, fixed rate contracts. 

Estimated number of respondents: 
582. 

Estimated total annual burden on 
respondents: 279,360 hours. 

Frequency of collection: monthly. 

Send comments regarding the burden 
estimate, or any other aspects of this 
information collection, including 
suggestions for reducing the burden, to: 
Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM-223), 401 M Street, SW., 
Washington, DC 20460 and Tim Hunt, 
Office of Management and Budget, 
Office of Information and Regulatory 


Affairs, 725 17th Street, NW., 
Washington, DC 20530. 


OMB Responses to Agency PRA 
Clearance Requests 


EPA ICR #1487.02; Cooperative 
Agreements and Superfund State 
Contracts for Superfund Response 
Actions; was approved 09/06/90; OMB 
#2010-0020; expires 03/31/91. 


Dated: October 2, 1990. 
Paul Lapsley, 
Director, Regulatory Management Division. 
[FR Doc. 90-24496 Filed 10-17-90; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3852-8] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden; and where appropriate, 
it includes the actual data collection 
instrument. 

DATES: Comments must be submitted on 
or before November 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 382-2740. 


SUPPLEMENTARY INFORMATION: 


Office of Pesticides and Toxic 
Substances 


Title: Trade Secret Clearance 
Justification for Pesticides. (EPA ICR 
#0613.04; OMB #2070-0053). This 
request extends the expiration date of a 
currently approved collection without 
any change in the substance or in the 
method of collection. 

Abstract: The Freedom of Information 
Act (FOIA) provides for release to the 
public of health and safety data on 
chemical pesticides, unless such 
products are exempt from being 
disclosed under sections 10(d) (1) (A), 
(B) or (C) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA). 
Upon receipt of a FOIA request by the 
public for release of health and safety 
data on a pesticide, EPA sends to the 
owner of the chemical product 
(respondent) a copy of the data request, 
a cover letter, a set of instructions on 
responding and a nine-part 





questionnaire. The respondent reviews 
his/her health and safety data on the 
pesticide to make the following 
determination: whether to authorize the 
release to the public of the requested 
data, or to provide evidence to EPA 
substantiating the claim(s) of 
confidentiality for the requested 
material. If a chemical owner decides 
that health and safety data on a 
pesticide should remain confidential, 
he/she then supports this claim by 
sending to EPA a response to the 
Agency’s nine-part questionnaire. EPA 
needs this information to determine 
whether health and safety data on 
chemical pesticides should remain 
confidential or be made public. 

Burden Statement: The public 
reporting burden for this collection of 
information is estimated to average 40 
hours per respondent. This estimate 
includes the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Respondents: Pesticide Owners of 
FOIA requested data. 

Estimated Number of Respondents: 
50. 
Responses Per Respondents: 1. 

Estimated Total Annual Burden on 
Respondents: 2,000. 

Frequency of Collection: On occasion. 

Send comments regarding the burden 
estimate, or any other aspect of this 
information collection, including 
suggestions for reducing the burden, to: 
Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM-223), 401 M Street, SW., 
Washington, DC 20460 and Timothy 
Hunt, Office of Management and Budget, 
Office of Information and Regulatory 
Affairs, 725 17th Street, NW., 
Washington, DC 20530. 


Dated: October 2, 1990. 
Paul Lapsley, 
Director, Regulatory Management Division. 
[FR Doc. 90-24497 Filed 10-17-90; 8:45 am] 
BILLING CODE 6560-50-M 


[OPP-30000/48C; 3838-3] 


Carbofuran: Requests to Amend 
Registrations to Delete Certain Uses 
and Final Determination With Respect 
to Those Uses 


AGENCY: Environmental Protection 
Agency {EPA). 

ACTION: Notice of receipt and partial 
final determination. 


SumMMARY: This Notice, pursuant to 
section 6{f)(1) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 


7 U.S.C. 136 et seg., announces EPA's 
receipt of a request from FMC Corp., the 
sole registrant of carbofuran, to amend 
labels and registrations of its granular 
carbofuran products to delete certain 
uses. This Notice also announces that 
EPA intends to approve the registrant's 
request. Once approved, the 
amendments would become effective on 
November 15, 1990 '. The uses being 
deleted will no longer be covered by the 
Special Review of granular carbofuran. 
Affected carbofuran products 
manufactured after November 15, 1990 
will be required to bear the new labeling 
as described in this Notice. FMC shall 
not sell or distribute after November 15, 
1990 any quantity of the affected 
products which bears the previously 
approved labeling and which is 
produced by FMC after November 15, 
1990. Products bearing former labeling 
may be sold until July 15, 1991. 

DATES: Effective: EPA intends to grant 

the requested modifications to 

carbofuran registrations deleting the 
uses specified in this Notice on October 

19, 1990. 

Compliance: After November 15, 1990, 
all products manufactured by FMC must 
bear labeling containing the revisions 
discussed in this Notice. FMC shall not 
sell or distribute after November 15, 
1990 any quantity of the affected 
products which bears the previously 
approved labeling and which is 
produced by FMC after November 15, 
1990. After July 15, 1991, all products 
distributed or sold by any person must 
bear labeling containing the revisions 
discussed in this Notice. 

FOR FURTHER INFORMATION CONTACT: 

Karis North, Special Review Manager, 
Special Review Branch, Special 
Review and Reregistration Division 
(H7508C), Office of Pesticide 
Programs, U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. 

Office location and telephone number: 
Rm. 2N3, Crystal Square #1, 2805 
Jefferson Davis Highway, Arlington, 
Virginia 22202, (703) 308-8036. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


As discussed below, on May 1, 1990, 
FMC Corporation requested deletion of 
certain uses from their carbofuran 10G 
and 15G registrations. FMC is the sole 
registrant of granular pesticide products 
containing carbofuran as an active 


‘FMC originally proposed that the effective date 
of such an amendment would be November 1, 1990 
based on expected Agency approval by September 
15, 1990. Because the detaiis of the amendments 
were not resolved until October 4, 1990, the 
effective date has shifted to November 15, 1990. 
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ingredient. Pursuant to section 6(f)(1) of 
the Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), 7 U.S.C. 
136d(f}(1) this Notice announces receipt 
by EPA of this request. EPA intends to 
grant the use deletions requested by 
FMC on October 19, 1990. This Notice 
concludes the Special Review with 
respect to the uses being deleted. 


II. Background 


On September 30, 1985 EPA issued a 
notice which initiated the Special 
Review of granular carbofuran, based 
on risks carbofuran poses to avian 
species (50 FR 41938.) Following receipt 
and analysis of comments, EPA 
published a Notice of Preliminary 
Determination to cancel all registrations 
of granular carbofuran (54 FR 3744) 
(January 25, 1989). This determination 
was based on a multitude of factors 
which included consideration of 
laboratory data on acute avian toxicity, 
avian exposure to granular carbofuran, 
field studies, bird kill incidents, possible 
population effects, potential risks from 
alternative insecticides, and the benefits 
of carbofuran use. 

As required by 40 CFR 154.31(b)(1), 
EPA also forwarded a draft Notice of 
Intent to Cancel granular carbofuran 
products to the Department of 
Agriculture and the Scientific Advisory 
Panel (SAP) to permit their review of the 
Agency's proposed action. 

EPA's Preliminary Determination 
included consideration of a 1986 risk 
reduction program proposed by FMC. 
The major points of the FMC proposal 
included reducing the percent of active 
ingredient by eliminating the 15G 
product from the market in favor of the 
10G product (while retaining the 
registration), reducing the application 
rate in corn from 4 to 1 Ib. of active 
ingredient per acre (based on a 40-inch 
row space), substituting ““T band” for 
band application methods, and various 
research, educational, and funding 
activities. The Agency also explored the 
adequacy of a modified risk reduction 
program, which would have gone further 
than the FMC program by eliminating 
the 15G formulation registration, 
reducing the application rate in all 
crops, and limiting use to in-furrow 
application only (54 FR 3748). The 
Agency determined that none of the 
measures considered would adequately 
reduce the risks carbofuran poses to 
birds sufficiently to bring the risks and 
benefits of carbofuran use into balance 
(54 FR 3751). 

On January 25, 1989, EPA published a 
Federal Register notice of a public 
meeting of the EPA Science Advisory 
Panel to be held on February 15, 1989. 
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The Panel reviewed the data base 
supporting the Agency's Preliminary 
Determination to cancel registrations of 
granular carbofuran and took comments 
from FMC and other interested parties. 
The Report of Panel Recommendations 
notes that the Panel generally supports 
the Agency’s determination to cancel 
granular carbofuran uses. 

On August 16, 1989, FMC presented to 
EPA officials a proposal containing 
further modifications. At that time the 
program included some variations in the 
use practice modifications, introduction 
of a granular cut-off device for planters 
designed to eliminate spills and leaks of 
granules, as well as deletion of 12 of the 
19 uses registered under section 3 of 
FIFRA. FMC noted that these uses could 
not be maintained in a way that is 
consistent with other elements of their 
risk reduction proposal. This Notice 
pertains to the third element of the 
program, the deletion of federally 
registered uses. 

In a letter to FMC dated November 28, 
1989, EPA noted that the impact that 
elimination of 12 minor uses which 
contribute only minimally to overall 
granular carbofuran treatments would 
have upon the overall risks to avian 
species would be uncertain. EPA 
indicated, however, that if FMC chooses 
to submit a formal request to delete 
those uses, EPA would accept this part 
of the proposal. While FMC has scaled 
back its proposal from deleting 12 uses 
to deleting eight uses, EPA is 
nevertheless still inclined to grant the 
request. 


Ill. Summary of Request 


This unit includes a summary of the 
FMC request to delete uses from 
carbofuran registrations. A copy of the 
request has been included in the public 
docket (OPP-30000/48) which is 
maintained for the Carbofuran Special 
Review. 

FMC submitted applications to amend 
its granular carbofuran registrations on 
May 1, 1990. These applications 
included requests to delete 8 of the 12 
uses which FMC had originally 
proposed for deletion in August of 1989. 
As part of their applications, FMC 
submitted proposed labeling with these 
eight uses deleted. 

FMC has requested deletion of the 
following uses of granular carbofuran: 
grapes, peppers, potatoes, sugarcane, 
tobacco, Siberian elm, cottonwood, and 
pine seed orchards. The registration 
numbers and product names for section 
3 registrations covered by this request 
are as follows: 


Furadan 10G Insecticide .Nematicide Reg. #279- 


#279- 


2712 
Furadan 15G Insecticide .Nematicide Reg. 


Pending the outcome of the 
Carbofuran Special Review and any 
subsequent proceedings, if needed, the 
following uses would remain on 
carbofuran labels: field corn, sweet 
corn, sorghum, soybeans, rice, peanuts, 
sugar beets, and sunflowers. FMC has 
submitted an application for amendment 
requesting a number of modifications to 
labels for these uses. This request is not 
discussed in detail here because it is not 
the subject of this Notice. 


With the exception of its Special 
Local Needs Registrations issued 
pursuant to section 24(c) of FIFRA, FMC 
has submitted applications for 
amendments to its pesticide 
registrations and revised labeling for 
both registered carbofuran products. 
The applications are for amendments to 
take effect November 1, 1990 2. EPA 
intends to approve the applications on 
October 19, 1990. The modifications to 
the registration would then become 
effective November 15, 1990. 


Subsequent to its August 16, 1990 
proposal, FMC proposed deleting 
several Special Local Needs 
Registrations issued pursuant to section 
24(c) of FIFRA, and modifying others. As 
of this date, FMC has not taken formal 
action to put these aspects of its 
proposal into effect. 


IV. Notice of Final Determination 


As noted in Unit Ill of this document, 
certain uses are being deleted from 
granular carbofuran registrations 
pursuant to applications for 
amendments submitted by FMC. 
Because EPA intends to grant these 
applications, this action will effectively 
terminate the Carbofuran Special 
Review with respect to those uses and 
obviate any need for additional analysis 
concerning the risks and benefits which 
would be associated with retention of 
the uses. Accordingly, this Notice 
constitutes the Agency's Final 
Determination and concludes the 
Special Review with respect to the uses 
being deleted. 


This action is governed by 40 CFR 
154.35, which provides that when EPA 
concludes a Special Review as a result 
of an application by a registrant for 
modifications in the terms and 


2 See footnote #1. 
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conditions of registrations in a way 
which would reduce the risk sufficiently 
to eliminate the need for issuance of a 
cancellation notice, any subsequent 
amendments which might increase risks 
could only be granted after public notice 
and comment procedures have been 
followed. 


Because granting the requested use 
deletions will eliminate the registration 
of those uses, there is no need for this 
Notice to discuss comments submitted 
by the Secretary of Agriculture, the 
Scientific A visory Panel, or the public, 
or instructions concerning hearing 
requests or vther procedures pursuant to 
40 CFR 154. 3(b)(2)-(b)(4). As 
appropriate, these matters will be 
addressed ir the Agency’s Final 
Determination with respect to 
registration of the remaining uses of 
granular carbofuran. 


The public docket for this Special 
Review proci:sding is located at the 
following loc ation: Room 240, Crystal 
Mall #2, 1921 Jefferson Davis Highway, 
Arlington, Vé., (703) 557-4436. It is open 
for inspectior. and copying from 8:00 
a.m. to 4:30 p.n. Monday - Friday. 


V. Stocks of Product Bearing Prior 
Labeling 


In its letter of March 1, 1990, FMC 
requested to be ermitted to continue to 
sell carbofuran products not bearing the 
new labeling for 18 months after the 
November 15, 1990 effective date, 
pursuant to 40 CFR 152.130(c). (FMC has 
subsequently indicated that its concern 
is limited to continued sale by 
distributors and retailers of product 
purchased from FMC prior to November 
15, 1990). Section 152.130(c) provides, in 
part, that “normally, if the product 
labeling is amended on the initiative of 
the registrant, by submission of an 
application for amended registration, the 
registrant may distribute or sell under 
the previously approved labeling for a 
period of 18 months after approval of the 
revision * * *.” 


However, the action which is the 
subject of this Notice falls outside the 
scope of 40 CFR 152.130(c). FMC has 
sought to amend its carbofuran labels in 
response the EPA’s concerns about the 
risks posed by use of granular 
carbofuran. FMC submitted its request 
in the context of a Special Review 
proceeding which has included issuance 
by EPA of a Preliminary Determination 
that use of granular carbofuran 
generally causes unreasonable adverse 
effects to birds, and that registretion of 
all carbofuran uses should be cancelled. 
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EPA does not view this as the “normal” 
situation where product labeling is 
amended “on the initiative of the 
registrant" contemplated by § 152.130(c). 

The provision of the regulations which 
applies to this action is 40 CFR 
152.130{d). This provision provides, in 
part, that “if a product's labeling is 
required to be revised as a result of the 
issuance of * * * a notice concluding a 
special review process, the Agency will 
specify in the notice to the registrant the 
period of time that previously approved 
labeling may be used.” 

EPA has informed FMC that delaying 
implementation of these use deletions 
beyond the November 15, 1990 effective 
date does not appear to be justified. 
FMC has subsequently indicated in a 
meeting with EPA officials on July 30, 
1990 that, given sufficient notice, 
following November 15, 1990 it will 
manufacture only products bearing 
labeling which is amended as provided 
in this Notice. FMC shall not sell or 
distribute after November 15, 1990 any 
quantity of the affected products which 
bears the previously approved labeling 
and which is produced by FMC after 
November 15, 1990. 

FMC has requested that EPA permit 
continued distribution and sale of 
carbofuran products bearing prior 
labeling until September 15, 1991. EPA 
has concluded that a July 15, 1991 cut-off 
date for sales of products bearing prior 
labeling is sufficient for the purpose of 
allowing such products to move through 
the channels of trade for the 1991 use 
season while enhancing the likelihood 
that labels of products available for use 
in 1992 will not bear deleted uses. 
Accordingly, this Notice designates July 
15, 1991 as the date after which no 
person may distribute or sell products 
not bearing labeling revised as 
discussed in this Notice. 


VI. Conclusion 


EPA has received and expects to 
approve the request for use deletions 
described above on [insert date 1 day 
after publication in the Federal 
Register]. After acceptance, the use 
deletions described above would then 
become effective November 15, 1990. 
This represents a Final Determination 
that the uses discussed above are 
deleted from granular carbofuran 
registrations, concluding the Carbofuran 
Special Review with respect to those 
uses. After July 15, 1991, no person may 
distribute or sell products not bearing 
revised labeling. 


Dated: October 11, 1990. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 


[FR Doc. 90-24559 Filed 10-17-90; 8:45 am] 
BILLING CODE 6560-50-F 


FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 203-010099-008. 

Title: International Council of 
Containership Operators. 

Parties: P&O, Containers, Ltd., Sea- 
Land Service, Inc., Societa Finanziari 
Maritima (Finmare), South African 
Marine Corp., Ltd., The Australian 
National Line, Transatlantic Shipping 
Co., Ltd., Transportacion Maritima 
Mexicana, S.A. de C.V., United Arab 
Shipping Company (S.A.G.), Wilh. 
Wilhelmsen. 

Synopsis: The proposed amendment 
would add Zim Israel Navigation Co., 
Ltd. as a party to the Agreement. The 
parties have requested a shortened 
review period. 

Agreement No.: 203-011223-002. 

Title: Transpacific Stabilization. 
Agreement 

Parties: American President Lines, 
Ltd., Evergreen Marine Corp. (Taiwan) 
Ltd., Hanjin Shipping Co., Ltd., Hyundai 
Merchant Marine Co., Ltd., Kawasaki 
Kisen Kaisha, Ltd., A.P. Moller-Maersk 
Line, Mitsui O.S.K. Lines, Ltd., Neptune 
Orient Lines, Ltd., Nippon Yusen Kaisha, 
Orient Overseas Container Line, Inc., 
Sea-Land Service, Inc., Nippon Liner 
System, Ltd., Yangming Marine 
Transport Corp. 

Synopsis: The proposed amendment 
would add a new subarticle 5.13 to (1) 
clarify the authority of the parties to 
communicate with conferences and 
similar agreements effective in the trade 
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in which one or more parties may 
participate and (2) authorize two or 
more parties to consider and exchange 
information concerning any matter 
within the scope of the Agreement. 


Dated: October 12, 1990. 

By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 90-24500 Filed 10-17-90; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


The Mitsui Taiyo Kobe Bank, Ltd. 
Tokyo, Japan; Application To Act As 
Intermediary, Principal, and Broker in 
Interest Rate and Currency Swaps, 
Provide Related Advisory Services and 
Engage in Private Placement Activities 


The Mitsui Taiyo Kobe Bank, Limited, 
Tokyo, Japan (“Mitsui”), has applied 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) (“BHC Act”) and § 225.23(a) 
of the Board’s Regulation Y (12 CFR 
225.23(a)), through Mitsui Taiyo Kobe 
Global Capital, Inc., New York, New 
York (“Company”), to engage de novo in 
the following activities: 


(1) Intermediating in the international swap 
markets by acting as originator and principal 


* in interest rate swap and currency swap 


transactions; 

(2) Acting as an originator and principal 
with respect to certain risk-management 
products such as caps, floors and collars, as 
well as options on swaps, caps, floors and 
collars (“swap derivative products”); 

(3) Acting as a broker or agent with respect 
to the foregoing transactions or instruments; 

(4) Acting as adviser to institutional 
customers regarding financial strategies 
involving interest rate and currency swaps 
and swap derivative products; 

(5) Providing services related to structuring 
and arranging, as agent of the issuer, the 
private placement of debt securities or 
similar instruments which are incidental to 
the above-mentioned swap activities. 


These activities would be conducted on 
a worldwide basis, 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board, after due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” Mitsui believes 
that these proposed activities are 
“closely related to banking or managing 
or controlling banks as to be a proper 
incident thereto.” 
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The Board has previously approved 
intermediating in the international swap 
markets by acting as an originator and 
principal in interest rate swap and 
currency swap transactions, acting as an 
originator and principal with respect to 
swap derivative products, acting as a 
broker or agent with respect to the 
foregoing transactions and instruments, 
and acting as an advisor to institutional 
customers regarding financial strategies 
involving the foregoing transactions and 
instruments. See The Fuji Bank, Limited, 
75 Federal Reserve Bulletin 768 (1990); 
The Sumitomo Bank, Limited, 75 Federal 
Reserve Bulletin 582 (1989). Mitsui 
proposes that Company comply with 
substantially all of the prudential 
limitations previously relied upon by the 
Board in approving these activities. See 
id. 

In addition, the Board has previously 
approved the private placement as agent 
of the issuer, of all types of securities. 
See, e.g., J.P. Morgan & Company 
Incorporated 76 Federal Reserve 
Bulletin 26 (1990) (‘/.P. Morgan”); 
Bankers Trust New York Corporation, 
75 Federal Reserve Bulletin 829 (1989) 
(“Bankers Trust’). Mitsui commits that 
Company will conduct these proposed 
activities using substantially the same 
methods and procedures established by 
the Board in these orders. Mitsui would, 
to the extent deemed relevant by the 
Board, conduct these proposed activities 
in accordance with the prudential 
limitations set forth in the Board’s order 
approving underwriting of certain bank- 
ineligible securities, Bankers Trust New 
York Corporation, 75 Federal Reserve 
Bulletin 192 (1989), as modified for 
foreign banks that operate 
predominantly outside the United States 
in Canadian Imperial Bank of 
Commerce, 76 Federal Reserve Bulletin 
158 (1990), and as modified for private 
placement activities in J.P. Morgan & 
Company Incorporated, 76 Federal 
Reserve Bulletin 26 (1990). 

Mitsui states that the proposed 
activities will benefit the public. It 
believes that they will promote 
competition and provide added 
convenience to customers and gains in 
efficiency. Mitsui takes the position that 
Company’s entry into the swap market 
will add a significant amount of 
additional capital to the swap market as 
a whole. Moreover, Mitsui believes that 
the proposed activities will not result in 
any unsound banking practices. 

In publishing the proposal for 
comment, the Board does not take any 
position on issues raised by the proposal 
under the BHC Act. Notice of the 
proposal is published solely in order to 
seek the views of interested persons on 


the issues presented by the application 
and does not represent a determination 
by the Board that the proposal meets or 
is likely to meet the standard of the BHC 
Act. 

Any comments or requests for a 
hearing should be submitted in writing 
and received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20552, not later than November 9, 
1990. Any request for a hearing on this 
application must, as required by 
§ 262.3(e) of the Board’s Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of reasons 
why a written presentation would not 
suffice in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute, summarizing the evidence 
that would be presented at a hearing, 
and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

This application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of San 
Francisco. 


Board of Governors of the Federal Reserve 
System, October 12, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 90-24554 Filed 10-17-90; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Statement of Organization, Functions 
and Delegations of Authority 


Part A, Office of the Secretary, of the 
Statement of Organization, Functions, 
and Delegations of Authority for the 
Department of Health and Human 
Services is amended. Chapter AMM, 
Office of Information Resources 
Management, as last amended at 53 FR 
18609 (May 24, 1988) is revised to reflect 
realignment of functions among retitled 
organizational units and to update 
descriptions of functions to incorporate 
recent legislation, technological 
advancements, and administrative 
practices. The changes are as follows: 

1. Delete in its entirety Chapter AMM 
and replace with the following: 


Chapter AMM 


Office of Information Resources 
Management 


Section AMM.00 mission. The Office 
of Information Resources Management 
advises the Secretary and the Assistant 
Secretary for Management and Budget 


42269 


on issues and policies pertaining to the 
utilization of information resources. 

The Office of Information Resources 
Management: (1) Establishes 
information resources management 
(IRM) control mechanisms and 
administers the Department's IRM 
strategic plan; (2) guides and oversees 
the Department’s implementation of the 
requirements of the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511) 
and the Paperwork Reduction 
Reauthorization Act of 1986 (Pub. L. 99— 
500), the Computer Security Act of 1987 
(Pub. L. 100-235), and the Computer 
Matching and Privacy Act of 1988 (Pub. 
L. 100-503); (3) provides and supports 
automated data processing and 
communications equipment and 
application systems for general office 
automation and mission critical 
administrative systems for the Office of 
the Secretary; (4) develops and supports 
an executive information system for 
senior Departmental managers; (5) 
guides and oversees the development of 
information systems and 
communications networks throughout 
the Department; (6) exercises functional 
management over strategies for regional 
information and data communications . 
systems; (7) formulates and coordinates 
the Department's policies on the 
creation, processing, handling, storage, 
dissemination and disposition of 
systems of records and other collection 
of information within the Department; 
and (8) guides and oversees the 
Department’s printing management 
program. 

Section AMM.10 organization. The 
Office of Information Resources 
Management under the supervision of 
the Deputy Assistant Secretary for 
Information Resources Managemert, 
who reports to the Assistant Secretary 
for Management and Budget, consists of 
the following components: 


Immediate Office 
Office of Information Policy and Review 
Division of Applications Systems and 
Telecommunications 
Division of Policy and Evaluation 
Division of IRM Approvals 
Office of Information Technology 
Division of Network Management 
Division of Systems Architecture and 
Engineering 


Section AMM.20 Function—A. 
Immediate office. The Immediate Office 
of the Office of Information Resources 
Management is responsible for setting 
strategic plans, formulating and 
executing the budget, administering 
acquisitioins, directing and coordinating 
projects, and conducting personnel 
management activities of the Office of 
Information Resources Management. 
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B. The Office of Information Policy 
and Review. The Office of Information 
Policy and Review is responsible for: 

1. Managing the Department's 
information resources management 
program in accordance with the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511), the Paperwork Reduction 
Reauthorization Act of 1986 (Pub. L. 99- 
500), the Computer Security Act of 1987 
(Pub. L. 100-235), and the Computer 
Matching and Privacy Act of 1988 (Pub. 
L. 100-503). 

2. Developing, recommending, 
implementing, and overseeing the 
policies, procedures and guidance by 
which the Department plans, acquires 
and manages information resources. 

3. Representing the Department in 
interactions with the Office of 
Management and Budget, the General 
Services Administration, the General 
Accounting Office, and other external 
entities, regarding the management of 
the Department's information resources. 

(a) The Division of Applications 
Systems and Telecommunications is 
responsible for: 

(1) Developing policies, procedures 
and guidelines for monitoring and 
evaluating major information systems 
and telecommunications (voice, image, 
and data) activities throughout the 
Department for adherence to approved 
strategies and plans, and compliance 
with Federal and Departmental 
standards. 

(2) Reviewing and approving 
Departmental requests to acquire 
telecommunications equipment and 
services and managing migration to the 
FTS 2000 network. 

(3) Conducting reviews of the 
Department's major information systems 
to assess system functionality and 
reliability, software engineering 
practices, and cost-effectiveness. 

(4) Establishing and maintaining 
standards for the Department's 
inventory of applications systems. 

(5) Leading efforts to plan and 
implement electronic connectivity and 
interoperability among the major 
telecommunications networks 
implemented within the Department. 

(6) Promoting and coordinating the 
development of data standards for 
information integration across 
applications systems. 

(7) Supporting development of data 
definitions and data access standards 
throughout the Department, including 
standards for the executive information 
system. 

(8) Representing the Department and 
leading Departmental participation in 
activities of the National 
“ommunications System for maintaining 


telecommunications during national 
emergencies and disasters. 

(9) Providing telecommunications and 
applications systems expertise for on- 
site reviews of the Department's IRM 
programs and activities. 

(b) The Division of Policy and 
Evaluation is responsible for: 

(1) Leading and coordinating annually 
the strategic planning and budgeting 
processes to produce the Department's 
Five-Year Information Resources 
Management Plan and Information 
Technology Systems Budget. 

(2) Developing, issuing, and revising 
the Departmental Information Resources 
Management Manual of policies, 
procedures, and guidelines for 
information resources management. 

(3) Conducting and reporting on-site 
reviews of information resources 
management programs throughout the 
Department to determine effectiveness 
and compliance with Federal and 
Departmental policies. 

(4) Coordinating and supporting the 
Departmental Information Resources 
Management Advisory Council, which is 
the representational body of senior 
information rescurces management 
officials from each Operating Division. 

(5) Planning, coordinating, and 
evaluating the Department's automated 
information systems security program, 
including providing training 
requirements and planning guidance for 
systems designated as sensitive. 

(c) The Division of IRM Approvals is 
responsible for: 

(1) Monitoring, evaluating and guiding 
Department-wide automated data 
processing activities for adherence to 
approved IRM strategies, plans, and 
Federal and Departmental policies and 
procedures. 

(2) Evaluating the quality of 
acquisition management strategies 
reflected in the Five-Year Information 
Resources Management Plan. 

(3) Reviewing and approving 
procurement requests from agencies 
throughout the Department seeking to 
acquire computing resources and 
services, to determine compliance with 
Federal and Departmental policies, 
procedures and guidelines. 

(4) Defining and overseeing the 
Department's records management 
programs, including directives, forms, 
files, reports, micrographics, electronic 
records, and records disposition, by 
developing policies and guidelines for 
the handling, printing, disseminating, 
storing, archiving, destroying, and 
sharing of systems of records and other 
collections of information within the 
Department. 
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(5) Overseeing the Department's 
electronic dissemination, printing and 
copying activities. 

(6) Administering the information 
collection process and budget for 
information collections for the 
Department. 

(7) Coordinating and supporting the 
Departmental Data Integrity Board, 
which approves and reports on 
computer matching activities in 
compliance with the Computer Matching 
and Privacy Act of 1988. 

(8) Providing expertise for on-site 
reviews of the Department's IRM 
programs and activities in the areas of 
automated data processing acquisition, 
information collection, computer 
matching, and records, forms, and 
printing management. 

(9) Establishing and maintaining 
standards for the Department's 
inventory of automated data processing 
equipment. 

C. Office of Information Technology. 
The Office of Information Technology 
provides Department-wide leadership 
by example in the acquisition, 
application, and management of 
appropriate information technology. The 
Office is responsible for: 

1. Promoting the use of standardized 
automated information systems 
throughout the Office of the Secretary, 
including the Immediate Office of the 
Secretary, the Staff Divisions, and the 
Regional Offices. 

2. Developing architectural models for 
automated information systems which 
are based upon Federal Information 
Processing Standards and industry 
standards, permit applications 
portability and scalability across 
computer hardware and operating 
system environments, enable 
interoperability among systems, and 
reduce reliance on proprietary solutions. 

3. Conducting applied research, 
development and testing in the areas of 
workstation and communications 
hardware and software. 

4. Coordinating annually the 
development of the Office of the 
Secretary Five-Year Information 
Resources Management Strategic Loan 
and Information Technology Systems 
Budget, including formulating, justifying, 
and administering plans for the Office of 
the Assistant Secretary for Management 
and Budget. 

5. Coordinating and overseeing 
automated data processing and 
telecommunications activities 
throughout the Office of the Secretary, 
including efforts in the Regional Offices. 

6. Assisting OS managers to design 
and implement applications systems 
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software to operate within the Office of 
the Secretary network environment. 

7. Overseeing the development, 
implementation, and operation of 
specific Department-wide application 
systems; developing policies and 
standards related to these systems; and 
acquiring related resources and support 
services. 

8. Chairing and supporting the Office 
of the Secretary Information Resources 
Management Policy and Planning Board, 
which is the advisory body of senior 
information resources management 
officials from the OS Staff Divisions. 

9. Providing project officer services for 
contracts used to acquire automated 
data processing equipment and services. 

(a) The Division of Network 
Management supports the development 
and maintenance of an information 
management infrastructure to support 
the full automated information 
processing needs of the Office of the 
Secretary, including the Immediate 
Office of the Secretary, Staff Divisions, 
and Regional Offices. Specifically the 
Division is responsible for: 

(1) Expanding, operating, and 
maintaining a computer network 
throughout the Office of the Secretary, 
consisting of interconnected local area 
networks with wide area network 
access for connections to Departmental 
data centers and commercial 
information services. 

(2) Establishing and enforcing network 
policies and procedures, and developing 
plans and budgets for network support 
services. 

(3) Working with external 
organizations to implement electronic 
links between the OS computer network 
and other networks in conjunction with 
changing user needs and technological 
advancements. 

(4) Managing the acquisition, 
installation, and warranty support for 
standard configurations of personal 
computers, local area networks, and 
software within the Office of the 
Secretary. 

(5) Reviewing and approving requests 
to acquire computing resources and 
services for the Office of the Secretary. 

(6) Providing on-site support for users 
of personal computers, local area 
networks, and telephone voice 
messaging through development of a 
Federal support staff, contracting for 
technical support services, and training 
end users within the Office of the 
Secretary. 

(7) Implementing and maintaining 
standard office automation applications 
running on the Office of the Secretary 
network, such as electronic mail, 
facsimile, and bulletin board services. 


(8) Coordinating annually the 
development of the Office of the 
Secretary Five-Year Information 
Resources Management Strategic Plan 
and Information Technology Systems 
Budget, including formulating, justifying, 
and administering plans for the Office of 
the Assistant Secretary for Management 
and Budget. 

(9) Coordinating the Office of the 
Secretary IRM oversight program, 
including the IRM review program, 
acquisition plan approvals, information 
systems security and execution of IRM 
regulatory mandates. 

(10) Establishing and maintaining the 
inventory of automated data processing 
equipment for the Office of the 
Secretary. 

(b) The Division of Systems 
Architecture and Engineering is 
responsible for developing standards 
and prototypes for systems architectures 
and information engineering which 
serve as the basis for implementation of 
systems enhancements in the 
operational network environment. The 
Division is responsible for: 

(1) Designing and testing 
configurations of advanced desktop 
computers and networking products to 
develop systems architectures which 
comply with Federal Information 
Processing Standards and industry 
standards for applications portability 
and interoperability. 

(2) Assisting systems managers to 
develop migration plans by which 
existing information systems throughout 
the Department will be managed toward 
orderly implementation of open systems 
standards. 

(3) Providing technical support to 
applications development efforts with 
emphasis on using formal software 
engineering methodologies. 

(4) Conducting proof-of-concept and 
initial demonstrations of emerging 
standards such as messaging, directory 
services, and electronic data 
interchange within an open systems 
architecture. 

(5) Conducting applied research, 
development and testing in the areas of 
workstation and communications 
hardware and software. 

(6) Initiating and directing special and 
continuing studies to test, adjust and 
improve the existing infrastructure of 
the Office of the Secretary in 
conjunction with changing user needs 
and technological advancements. 

(7) Identifying and pilot testing new or 
additional standard office automation 
applications for implementation within 
the OS network. 

(8) Developing guidelines for systems 
administration and network operations 
in the Office of the Secretary which 
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conform with Departmental policies 
regarding electronic connectivity and 
interoperability. 

(9) Evaluating and piloting new 
methods of providing electronic 
interchange between the Office of the 
Secretary, the Operating Divisions of the 
Department, including the Regional 
Offices, and other public/private 
agencies/organizations that interact 
with the Department. 

(10) Maintaining a collection of 
technical literature about information 
technology. 


Dated: October 5, 1990. 
Kevin E. Moley, 
Assistant Secretary for Management and 
Budget. 
[FR Doc. 90-24588 Filed 10-17-90; 8:45 am] 
BILLING CODE 4116-60-M 


Family Support Administration 


Advisory Panel for the Evaluation of 
the Job Opportunities and Basic Skills 
Training (JOBS) Program; Meeting 


AGENCY: Family Support Administration, 
HHS.. 


ACTION: Notice of meeting. 


sumMaARY: In accordance with the 
provisions of the Federal Advisory 
Committee Act (Pub. L. 92-463), notice is 
hereby given of a meeting of the 
Advisory Panel for the Evaluation of the 
Job Opportunites and Basic Skills 
Training (JOBS) program. The purpose of 
the Panel is to help design, implement, 
and monitor a series of implementation 
and evaluation studies to assess the 
methods and effects of the JOBS 
program initiated under the Family 
Support Act of 1988. 


DATE AND TIME: November 7, 1990, 9 a.m. 
to 4:30 p.m. 


PLACE: Hubert H. Humphrey Building, 
200 Independence Avenue, SW., 
Washington, DC 20201, room 503A. 


TYPE OF MEETING: Open. 


FOR FURTHER INFORMATION CONTACT: 
Alan Yaffee, Family Support 
Administration/OPE, 370 L’Enfant 
Promenade, SW 20447; 202-252-4537. 


SUPPLEMENTARY INFORMATION: This 
meeting will deal primarily with the 
research context and the evaluation 
design of the JOBS evaluation currently 
being conducted by the Manpower 
Demonstration Research Corporation. 
Design aspects of a study of the impacts 
of JOBS on children, and of the 
Rockefeller Institute's implementation 
study of JOBS will also be discussed. 
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Dated: October 12, 1990. 
Jo Anne B. Barnhart, 
Assistant Secretary for Family Support. 
[FR Doc. 90-24568 Filed 10-17-90; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 
[Docket No. 90E-0267] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; interceptor® 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Interceptor® and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that animal drug product. 
ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Nancy E. Pirt, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443~1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98~417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
device, food additive, or color additive) 
was subject to regulatory review by 
FDA before the item was marketed. 
Under these acts, a product's regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For animal drug 
products, the testing phase begins on the 
earlier date when either a major 
environmental effects test was initiated 
for the drug or when an exemption 
under section 512(j) of the Federal Food, 
Drug, and Cosmetic Act became 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 


application to market the animal drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have passed before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
an animal drug product will include all 
of the testing phase and approval phase 
as specified in 35 U.S.C. 156(g)(4)(B). 

FDA recently approved for marketing 
the animal drug product Interceptor® 
(milbemycin oxime). Interceptor® is 
indicated for prevention of heartworm 
disease and control of hookworm 
infections in dogs. Subsequent to this 
approval, the Patent and Trademark 
Office received a patent term restoration 
application for Interceptor® (U.S. Patent 
No. 4,547,520) from Sankyo Co., Ltd. and 
requested FDA's assistance in 
determining the patent's eligibility for 
patent term restoration. FDA, in a letter 
dated August 20, 1990, advised the 
Patent and Trademark Office that the 
animal drug product had undergone a 
regulatory review period. The letter also 
stated that the active ingredient, 
milbemycin oxime, represented the first 
permitted commercial marketing or use. 
Shortly thereafter, the Patent and 
Trademark Office requested that FDA 
determine the product's regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
Interceptor® is 2,061 days. Of this time, 
1,434 days occurred during the testing 
phase of the regulatory review period, 
while 627 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 512{(j) of the Federal Food, Drug, 
and Cosmetic Act became effective: 
August 21, 1984. FDA has verified the 
applicant's claim that August 21, 1984, 
was the date the investigational new 
animal drug application became 
effective. 

2. The date the application was 
initially submitted with respect to the 
animal drug product under section 
512(b) of the Federal Food, Drug, and 
Cosmetic Act: September 28, 1988. The 
applicant claims September 23, 1988, as 
the date the new animal drug 
application (NADA) was filed. However, 
a review of FDA records reveals that the 
date of FDA's official acknowledgement 
letter assigning a number oto the NADA 
was September 28, 1988, which is 
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considered to be the submission date for 
the NADA. 

3. The date the application was 
approved: June 14, 1990. FDA has 
verified the appliant’s claim that NADA 
140-915 was approved on June 14, 1990. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 608 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before December 17, 1990, submit 
to the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA 
on or before April 16, 1991, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: October 11, 1990. 

Allen B. Duncan, 

Acting Associate Commissioner for Health 
Affairs. 

[FR Doc. 90-24563 Filed 10-17-90; 8:45 am] 
BILLING CODE 4160-01- 


[Docket No. 90F-0297] 


Anitox Corp.; Filing of Food Additive 
Petition 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Anitox Corp. has filed a petition 
proposing that the food additive 
regulations be amended to provide for 
the safe use of formaldehyde as an 
antimicrobial additive to animal feeds. 


DATES: Comments by December 17, 1990. 
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ADDRESSES: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Woodrow M. Knight, Center for 
Veterinary Medicine (HF V-226), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
3390. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))), 
notice is given that a petition (FAP 
2215), has been filed by Anitox Corp., 
P.O. Box 1929, Buford, GA 30518, 
proposing that the food additive 
regulations in 21 CFR part 573 be 
amended to provide for the safe use of 
formaldehyde at a level of 1.65 to 2.65 
pounds per ton for fishmeal and animal 
byproduct meals, and at a level of 0.66 
to 1.32 pounds per ton for complete 
feeds or other feed ingredients. The 
formaldehyde is to be used as an 
antimicrobial agent against bacteria, 
mold, and yeast in feed. 

The potential environmental impact of 
this action is being reviewed. The 
environmental assessment prepared by 
the petitioner may be seen at the 
Dockets Management Branch (address 
above). Comments from the public are 
invited. Those comments received by 
December 17, 1990 will be considered. If 
the agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice is availability of the agency's 
finding of no significant impact and the 
evidence supporting that funding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 


Dated: October 12, 1990. 

Richard H. Teske, 

Deputy Director, Center for Veterinary 
Medicine. 

[FR Doc. 90-24564 Filed 10-17-90; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 90P-0305] 


Eggnog Deviating From Identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to The Kroger Co. to test market a 
product designated as “lite eggnog” that 
deviates from the U.S. standard of 


identity for eggnog (21 CFR 131.170). The 
purpose of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the product. 
DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than January 16, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Joanne Travers, Center for Food Safety 
and Applied Nutrition (HFF-414), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0106. 
SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341), FDA is 
giving notice that a temporary permit 
has been issued to The Kroger Co., P.O. 
Box 1199, Cincinnati, OH 45201-1199. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 6 percent to 1 percent, and 
(2) sufficient vitamin A palmitate is 
added to ensure that a 4-fluid-ounce 
(118.5-milliliter) serving of the product 
contains 6 percent of the U.S. 
Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer 
consumers a product that is nutritionally 
equivalent but contains fewer calories 
and less fat. 

For the purpose of this permit, the 
name of the product is “lite eggnog.” The 
principal display panel of the label must 
include the statements “reduced 
calories” and “reduced fat” following 
the name. In addition, the label must 
bear the comparative statements of “% 
less calories” and ‘75% less fat than 
regular eggnog”. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA's current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition in 
accordance with 21 CFR 101.9. 

This permit provides for the 
temporary marketing of one million 
quarts of the test product. The test 
product is to be manufactured at 
Crossroad Farms Dairy, Indianapolis, IN 
46206; Heritage Farms Dairy, 
Murfreesboro, TN 37130; Michigan 
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Dairy, Livonia, MI 48150; Tamarack 
Farms Dairy, Newark, OH 43055; 
Westover Dairy, Lynchburg, VA 24506; 
Winchester Farms Dairy, Winchester, 
KY 40391; and Vandervoort Dairy, Ft. 
Worth, TX 76161; and will be distributed 
in Alabama, Arkansas, Georgia, Illinois, 
Indiana, Kentucky, Louisiana, Michigan, 
Mississippi, Missouri, South Carolina, 
Ohio, Tennessee, Texas, and Virginia. 

Each of the ingredients used in the 
food must be stated on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than January 16, 1991. 


Dated: October 10, 1990. 
Fred R. Shank, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-24565 Filed 10-17-90; 8:45 am] 
BILLING CODE 4160-01-M 


Advisory Committees; Notice of 
Meetings 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees. 

MEETINGS: The following advisory 
committee meetings are announced: 


Technical Electronic Product Radiation 
Safety Standards Committee 


Date, time and place. November 14, 
1990, 1 p.m. and November 15, 1990, 8:30 
a.m., Twinbrook Bldg. No. 4, rm. T-416- 
418, 12720 Twinbrook Pkwy., Rockville, 
MD. 

Type of meeting and contact person. 
Open public hearing, November 14, 1 
p.m. to 2 p.m., unless public 
participation does not last that long; 
open committee discussion, 2 p.m. to 
5:15 p.m.; open public hearing, 
November 15, 1990, 8:30 a.m. to 9:30 am., 
unless public participation does not last 
that long; open committee discussion, 
9:30 a.m. to 5:15 p.m.; Arlene R. 
Underdonk, Center for Devices and 
Radiological Health (HFZ-83), Food and 
Drug Administration, 12720 Twinbrook 
Pkwy., Rockville, MD 20857, 301-443— 
3426. 
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General function of the committee. 
The committee advises on technical 
feasibility, reasonableness, and 
practicability of performance standards 
for electronic products to control the 
emission of radiation under 42 U.S.C. 
263f(f}(1)(A). 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before November 1, 1990, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. On 
November 14, 1990, the committee will 
discuss draft amendments to Part 1020— 
Performance Standards for Ionizing 
Radiation Emitting Products (21 CFR 
part 1020), § 1020.32 Fluoroscopic 
equipment (21 CFR 1020.32); receive an 
update on current work on radiation 
standards and radiation research; and 
receive an update on final amendments 
to § 1020.30 Diagnostic x-ray systems 
and their major components (21 CFR 
1020.30). On November 15, 1990, the 
committee will discuss draft 
amendments to Part 1040—Performance 
Standards for Light-Emitting Products 
(21 CFR part 1040), § 1040.30 High- 
intensity mercury vapor discharge 
lamps (21 CFR 1040.30); discuss public 
health concerns about exposure to 
extremely low frequency (ELF) fields in 
general, and electric blankets in 
particular; and receive an update on the 
Nationwide Evaluation of X-Ray Trends 
(NEXT) program. 


Psychopaharmacologic Drugs Advisory 
Committee 


Date, time, and place. November 19, 
1990, 9 a.m., Conference rms. D and E, 
Parklawn Bldg., 5600 Fishers Lane, 
Rockville, MD. 

Type of meeting and contact person. 
Open public hearing, 9 a.m. to 10 a.m., 
unless public participation does not last 
that long; open committee discussion, 10 
a.m. to 4 p.m.; Michael A. Bernstein, 
Center for Drug Evaluation and 
Research (HFD-120), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4020. 

General function of the committee. 
The Psychopharmacologic Drugs 
Advisory Committee reviews and 
evaluates available data on the safety 
and effectiveness of marketed and 
investigational human drugs for use in 


the practice of psychiatry and related 
fields. 

Agenda—Open public hearing. 
Interested persons requesting to present 
data, information, or views, orally or in 
writing, on issues pending before the 
committee should notify the contact 
person before November 5, 1990, and 
submit a brief statement of the general 
nature of the evidence or arguments 
they wish to present, the names and 
addresses of proposed participants, and 
an indication of the approximate time 
required to make their comments. 

Open committee discussion. The 
committee will discuss data relevant to 
a claim for the safety and effectiveness 
of SERTRALINE in the treatment of 
depression. 

Microbiology Devices Panel 

Date, time, and place. November 27, 
1990, 10 a.m., First Floor Auditorium, 
Hubert H. Humphrey Bldg., 200 
Independence Ave. SW., Washington, 
DC. 

Type of meeting and contact person. 
Open public hearing, 10 a.m. to 11 a.m., 
unless public participation does not last 
that long; open committee discussion, 11 
a.m. to 5 p.m.; Joseph Hackett, Center for 
Devices and Radiological Health (HFZ- 
440), Food and Drug Administration, 
1390 Piccard Dr., Rockville, MD 20850, 
301-427-1096. 

General function of the committee. 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of devices and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before November 13, 
1990, and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss a premarket 
approval application for a device used 
to type human papillomaviruses in 
cervical specimens. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
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will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines will facilitate the 
committee’s work. 

Public hearings are subject to FDA's 
guideline (subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part 
14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA's public administrative 
proceedings, including presentations by 
participants. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing’s conclusion, if time permits, 
at the chairperson’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

Details on the agenda, questions to be 
addressed by the committee, and a 
current list of committee members are 
available from the contact person before 
and after the meeting. Transcripts of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (HFI-35), Food and 
Drug Administration, rm. 12A-16, 5600 
Fishers Lane, Rockville, MD 20857, 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
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Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, approximately 15 working days 
after the meeting, between the hours of 9 
a.m. and 4 p.m., Monday through Friday. 
Summary minutes of the open portion of 
the meeting will be available from the 
Freedom of Information Office (address 
above) beginninz approximately 90 days 
after the meeting. 

This notice is issued under section 
10(a) (1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. app. 2), and 
FDA's regulations (21 CFR part 14) on 
advisory commi‘tees. 


Dated: October 12, 1990. 
Alan L. Hoeting, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 90-24566 Filed 10-17-90; 8:45 am] 
BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 


Advisory Council Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Public Law 92-463), announcement is 
made of the following National 
Advisory body scheduled to meet during 


the month of November 1990: 

Name: Maternal and Child Health 
Research Grants Review Committee. 

Date and Time: November 7-9, 1990, 9 
a.m. 

Place: Conference room 9-03, 
-Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

Open on November 7, 1990, 9 a.m.—1 
a.m. 

Closed for remainder of meeting. 

Purpose: To review research grant 
applications in the program area of 
maternal and child health administered 
by the Bureau of Maternal and Child 
Health and Resources Development. 

Agenda: The open portion of the 
meeting will cover opening remarks by 
the Director, Division of Systems, 
Education and Science, Maternal and 
Child Health Bureau, who will report on 
program issues, congressional activities 
and other topics of interest to the field 
of maternal and child health. The 
meeting will be closed to the public on 
November 7, at 10 a.m. for the remainder 
of the meeting for the review of grant 
applications. The closing is in 
accordance with the provisions set forth 
in section 552b{c)(6), title 5 U.S.C. Code, 
and the Determination by the 
Administrator, Health Resources and 
Services Administration, pursuant to 
Public Law 92-463. 


Anyone requiring information 
regarding the subject Council should 
contact Gontran Lamberty, Dr. Ph.H., 
Executive Secretary, Maternal and Child 
Health Research Grants Review 
Committee, room 9-12, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone (301) 443~ 
2190. 

Agenda Items are subject to change as 
priorities dictate. 

Dated: October 15, 1990. 

Jackie E. Baum, 


Advisory Committee Management Officer, 
HRSA, 


[FR Doc. 90-24567 Filed 10-17-90; 8:45 am] 
BILLING CODE 4160-15-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Flathead Indian Irrigation Project, MT 


AGENCY: Bureau of Indian Affairs, 
Department of Interior. 

ACTION: Proposed operation and 
maintenance rates. 


SUMMARY: The purpose of this notice is 


to change the assessment rates for 
operating and maintaining the Flathead 
Indian Irrigation Project. The 
assessment rates are based on a 
prepared estimate of the cost of normal 
operations and maintenance of the 
irrigation project. Normal operations 
and maintenance is defined as the 
average per acre cost of all activities 
involved in delivering irrigation water, 
including maintaining pumps and other 
facilities. 

EFFECTIVE DATE: Interested parties may 
submit written comments on or before 
November 19, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Portland Area Director, Portland Area 
Office, Bureau of Indian Affairs, 911 NE 
11th Ave, Portland, Oregon 97232-4169. 
SUPPLEMENTARY INFORMATION: The 
purpose of this notice is to announce an 
increase in the assessment rates 
commensurate with actual operation 
and maintenance costs on the Flathead 
Irrigation Project. The proposed 
assessment increases for 1991 amount to 
approximately 28%. 

This notice of proposed operation and 
maintenance rates and related 
information is published under the 
authority delegated to the Assistant 
Secretary—Indian Affairs to the Area 
Director in 10 BIAM 3. 

This notice is given in accordance 
with § 171.1(e) of part 171, chapter 1, of 
title 25 of the code of Federal 
Regulations, which provides for the 


Area Director to fix and announce the 
rates for operation and maintenance 
assessments and related information of 
the Flathead Irrigation Project for 
Calendar Year 1991 and subsequent 
years. 

This notice sets forth changes to the 
operation and maintenance charges and 
related information applicable to the 
Flathead Irrigation Project, St. Ignatius, 
Montana. These charges were proposed 
pursuant to the authority contained in 
the Acts of August 1, 1913 and March 7, 
1928, (38 Stat. 583, 25 U.S.C. 382; 45 Stat. 
210, 25 U.S.C. 387). 


Irrigation Operation and Maintenance - 
Charges 


In compliance with the above, the 
operation and maintenance charges for 
the lands under the Flathead Irrigation 
Project, Montana, for the season of 1991 
and subsequent years until further 
notice, are hereby fixed as follows: 


Lands included in an Irrigation District, 
lands held in trust for Indian and non-District 
lands will be assessed operation and 
maintenance charges at $18.40 per acre for 
the season of 1991 and subsequent years. 


Payment 


The operation and maintenance 
charges on the trust and non-District 
lands become due on April 1 each year 
and on the lands within an Irrigation 
District are biannually billed. To all 
assessments on lands in non-Indian 
ownership, remaining unpaid 60 days 
after the due date, there shall be added 
a penalty for each month, or fraction 
thereof, from the due date until} paid. No 
water shall be delivered to any farm 
unit until all O&M charges have been 
paid. 


Interest and Penalty Fees 


Interest and penalty fees will be 
assessed, where require by-law, on all 
delinquent operation and maintenance 
assessment charges as prescribed in the 
Code of Federal Regulations, title 4, part 
102, Federal Claims Collection 
standards; and 42 BAIM Supplement 3, 
part 3.8 Debt Collection Procedures. 
Wilford Bowker, 

Acting Portland Area Director. 
[FR Doc. 90-24585 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-02-M 


Indian Gaming 
AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of approved tribal-state 
compact. 
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SUMMARY: Pursuant to 25 U.S.C. 2710, of 
the Indian Gaming Regulatory Act of 
1988 (Pub. L. 100-497), the Secretary of 
the Interior shall publish, in the Federal 
Register, notice of approved Tribal-State 
Compacts for the purposes of engaging 
in Class III (casino) gambling on Indian 
reservations. The Assistant Secretary— 
Indian Affairs, Department of the 
Interior, through his delegated authority 
has approved a Tribal-State Compact 
between the Sycuan Band of Mission 
Indians and the State of California 
executed 8/30/90. 

DATES: This action is effective October 
18, 1990. 

ADDRESSES: Office of Legislative 
Affairs, Bureau of Indian Affairs, 
Department of the Interior, MS—4641, 
1849 C Steet, NW., Washington, DC 
20240. 

FOR FURTHER INFORMATION CONTACT: 
Joel Starr, Bureau of Indian Affairs, 
Washington, DC (202) 208-5706. 


Dated: October 10, 1990. 
Ronal Eden, 
Acting Assistant Secretary—Indian Affairs. 
[FR Doc. 90-24569 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 


Susanville District Advisory Council; 
Meeting 


October 10, 1990. 
AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given in 
accordance with Public Law 95-579 
(FLPMA), that the Susanville District 
Advisory Council will hold a field tour 
and meeting on Thursday, Nov. 8 and 
Friday, Nov. 9, 1990. The field tour will 
begin at 8 a.m. on Thursday, Nov. 8, at 
the BLM’s Surprise Resource Area 
Office, 602 Cressler Street, Cedarville, 
CA. It will cover public lands in 
northwestern Nevada that are proposed 
for inclusion in a new National 
Conservation Area. The meeting will be 
continued at 8 a.m. on Friday, Nov. 9, in 
the Alturas Resource Area office, and 
adjourn at noon. The purpose of the 
meeting will be to allow the District 
Advisory Council to provide the 
Susanville District Manager with timely 
advice on the proposed creation of the 
Emigrant Trails National Conservation 
Area in the Susanville and Winnemucca 
Districts of the BLM. 

The meeting is open to the public, and 
interested persons may make oral 
statements or file a written statement 
for the council's consideration. Those 


wishing to make an oral statement must 
notify the Susanville District Manager, 
705 Hall Street, Susanville, CA 96130, by 
November 2, 1990. Depending on the 
number of persons wishing to speak, a 
time limit may be imposed. 

FOR FURTHER INFORMATION CONTACT: 
Jeff Fontana, (916) 257-5381. 

Herrick E. Hanks, 

District Manager. 

[FR Doc. 90-24492 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-40-M 


[AZ-020-1-4212-12; AZA-24830] 

Realty Actions; Sales, Leases, Etc. 
AGENCY: Bureau of Land Management 
(BLM), Interior. 

REALTY ACTION: Exchange of public 


lands, Navajo and Apache Counties, 
Arizona. 


BLM proposes to exchange public 


land in order to achieve more efficient 
management of the public land through 
consolidation of ownership. 

The following described public lands 
are being considered for disposal by 
exchange pursuant to section 206 of the 
Federal Land Policy and Management 
Act of October 21, 1976, 43 U.S.C. 1716. 


Gila and Salt River Meridian, Arizona 
T.8N., R. 28E., 
Sec.17, W%2SW ‘4; 
Sec.18, SE“4SE%; 
T.8N.,R. 29E., 
Sec. 10, SE“4SW 4. 
T.12N.,R. 20E., 
Sec. 6, lots 1 to 3, incl. 
T. 13 N., R. 18 E., 
Sec. 12, EME. 
T. 13 N., R. 23 E., 
Sec. 22, NW%SE%, SE%4SE'%. 
T.14N., R.17 E., 
Sec. 8, SE%; 
Sec. 22, NE%, NZNW%, SWYNW%, 
NW%SW%, S%S%; 
Sec. 24, NE™%. 
T.14N.,R.19E., 
Sec. 4, lots 1 to 4, incl., S¥N%, S%; 
Sec. 10, NE%, N¥2SE%, SE“ SE%; 
Sec. 12, N¥%; 
Sec. 28, SE“4SE%. 
T.15 N., R. 16 E., 
Sec. 6, lots 1 to 4, incl. and lot 8. 
T.15N., R. 19 E., 
Sec. 12, lots 1 to 3, incl. N¥%z, SW; 
Sec. 14, NE%. 
T.16N., R. 16 E., 
Sec. 28, all. 
T.16.N., R.17E., 
Sec. 6, lots 4 and 5. 
T. 17 N., R.15E., 
Sec. 22, WY%NW%, NW%4SW 4. 
T.17N.,R.16E., 
Sec. 24, lots 1 to 4, incl.. WY%E%, W'2. 
T.17N., R.18E., 
Sec. 4, lots 1 to 4, incl., S¥2N%, S¥. 
T.18N., R. 16 E., 
Sec. 4, lot 1, SE“44NE%, E%SE%. 
T. 18 N., R. 24E., 
Sec. 31, lots 3 and 4, E“SW'. 
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Containing 5,731.23 acres, more or less. 


Final determination on disposal will 
await completion of an environmental 
analysis. 

In accordance with the regulations of 
43 CFR 2201.1(b), publication of this 
Notice will segregate the public lands, 
as described in this Notice, from 
appropriation under the public land 
laws and the mining laws, but not the 
mineral leasing laws or Geothermal 
Steam Act. 

The segregation of the above- 
described lands shall terminate upon 
issuance of a document conveying such 
lands or upon publication in the Federal 
Register of a notice of termination of the 
segregation; or the expiration of two 
years from the date of publication, 
whichever occurs first. 

For a period of forty-five (45) days, 
interested parties may submit comments 
to the District Manager, Phoenix District 
Office, 2015 West Deer Valley Road, 
Phoenix, Arizona 85027. 


Dated: October 12, 1990. 
Paul J. Buff, 
District Manager (Acting). 
[FR Doc. 90-24583 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-32-M 


Fish and Wildlife Service 


Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C chapter 35). 
Copies of the proposed information 
collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service's 
clearance officer at the phone number 
listed below. Comments and suggestions 
on the requirement should be made 
directly to the Service Clearance Officer 
and the Office of Management and 
Budget, Paperwork Reduction Project 
(1018-0007), Washington, DC 20503, 
telephone 202-395-7340. 

Title: Certification of Hunting and 
Fishing License Holders. 

OMB Approval Number: 1018-0007. 

Abstract: The Federal Aid in Fish 
Restoration Act of 1950, as amended, 
and the Federal Aid in Wildlife 
Restoration Act of 1937, as amended, 
provides for funds to be apportioned, in 
accordance with a prescribed formula, 
to the States for projects that restore, 
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conserve, and enhance wild birds and 
mammals and sport fish. 

Part I, Form 3-154a is used to collect 
numbers of paid hunting and fishing 
license holders from State fish and 
wildlife agencies, and is used by the 
Service to compute the apportionment of 
grant funds available to each State. 

Part II, Form 3-154b, is used to collect 
information on hunting and fishing 
license sales. Such information is made 
available to the public and is used by 
the Service and the public as indicators 
of trends in sport hunting and fishing. 

Service Form Numbers: 3-154a and 3~ 
154b. 

Frequency: Anually. 

Description of Respondents: State fish 
and wildlife agencies. 

Estimated Completion Time: 1 hour. 

Annual Responses: 50. 

Annual Burden Hours: 50. 

Service Clearance Officer: James E. 
Pinkerton, 703-358-1943 Mail Stop—224 
Arlington Square, U.S. Fish and Wildlife 
Service, Washington, DC 20240. 


Dated: October 3, 1990. 
Ralph O. Morgenweck, 
Assistant Director—Fish and Wildlife 
Enhancement. 
[FR Doc. 90-24573 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-55-M 


Minerals Management Service 


Outer Continental Shelf Advisory 
Board; Renewal 

This notice is published in accordance 
with section 9(a)(2) of the Federal 
Advisory Committee Act (5 U.S.C. 
Appendix). Notice is hereby given that 
the Secretary of the Interior is renewing 
the Outer Continental Shelf (OCS) 
Advisory-Board Charter. 

The purpose of the OCS Advisory 
Board is to provide advice to the 
Secretary of the Interior and other 
officers of the Department in the 
performance of discretionary functions 
of the OCS Lands Act, as amended, 
including all aspects of leasing, 
exploration, development, and 
protection of the resources of the OCS. 

Further information regarding the 
Committee may be obtained from the 
Director, Minerals Management Service, 
Department of the Interior, 1849 C 
Street, NW., Washington, DC 20240. 
Certification 

I hereby certify that the renewal of the 
Outer Continental Shelf Advisory Board 
Charter is in the public interest in 
connection with the performance of 


duties imposed on the Department of the 
Interior by 43 U.S.C. 1331 et. seq. 


Dated: September 25, 1990. 
Manuel Lujan, Jr., 
Secretary of the Interior. 
[FR Doc. 90-24555 Filed 10-17-90; 8:45 am] 
BILLING CODE 4310-MR-M 


Cancellation of the Outer Continental 
Shelf Advisory Board Policy/Scientific 
Committee Meeting 


This notice is issued to cancel the 
Outer Continental Shelf Advisory Board 
Policy Committee meeting scheduled for 
October 30-November 1, 1990, at the 
Wilmington Hilton in Wilmington, North 
Carolina. The meeting had previously 
been announced in the Federal Register 
on October 2, 1990. 

For more information contact Carolita 
Kallaur, Deputy Associate Director for 
Offshore Leasing at 202-208-3504. 


Dated: October 11, 1990. 
Ed Cassidy, 


Deputy Director, Minerals Management 
Service. 


[FR Doc. 90-24556 Filed 10-17-90; 8:45 am} 
BILLING CODE 4310-MR-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 31504) 


Central of Georgia Railroad Co.; 
Trackage Rights Exemption, Southern 
Railway Co. and the Cincinnati, New 
Orieans and Texas Pacific Railway Co. 


Southern Railway Company 
(Southern) has agreed to grant overhead 
trackage rights to Central of Georgia 
Railroad Company (Central) over the 
following lines: (a) Between the 
connection track between Central and 
Southern at Rome (Fox), GA (milepost 
78.1-H) and Ooltewah, TN (milepost 
15.2-H), a distance of 62.9 miles; (b) 
between Cohutta, GA (milepost 14.5-I) 
and Cleveland, TN (milepost 0.0-), a 
distance of 14.5 miles; and (c) between 
the East Cleveland Yard limit at Tasso, 
TN (milepost 208.9-A) and Citico 
Junction, TN (milepost 238.0~A), a 
distance of 29.1 miles. 

In addition, The Cincinnati, New 
Orleans and Texas Pacific Railway 
Company (CNO&TP) ! has agreed to 
grant overhead trackage rights to 
Central over track between Citico 
Junction (milepost 332.4) and 23rd Street 
Interlocking Tower (milepost 338.0) in 
Chattanooga, TN, a distance of 
approximately 5.6 miles. 


*CNO&TP is a wholly owned sudsidiary of 
Southern. 
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All the trackage rights were to 
become effective on October 5, 1990. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505{d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Virginia 
K. Young, Norfolk Southern Corporation, 
Three Commercial Place, Norfolk, VA 
23510. 

As a condition to the use of this 
exemption, any employees affected by 
the package rights will be protected 
pursuant to Norfolk and Western Ry, 
Co.—Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry, Inc.—Lease and Operate, 360 
1.C.C. 653 (1980). 

Dated: October 11, 1990. 

By the Commission, David M. Konschnik, 
Director Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-24469 Filed 10-17-90; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Escambia County Utilities Authority; 
Notice of Lodging of Consent Decree 


In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on September 13, 1990, a 
proposed Consent Decree in United 
States v. Escambia County Utilities 
Authority was lodged, simultaneously 
with the filing of the Complaint, in the 
United States District Court for the 
Northern District of Florida. In its 
Complaint, pursuant to section 301(a) of 
the Clean Water Act, 33 U.S.C. 1311(a), 
the United States sought injunctive relief 
and civil penalties for the Authority's 
unpermitted discharges of pollutants 
from its Avondale wastewater treatment 
plant in Pensacola, Florida. Under the 
proposed Consent Decree, the City will 
pay a civil penalty of $135,000. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
concerning the proposed Consent 
Decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Nautral Resources 
Division, U.S. Department of Justice, 
P.O. Box 7611, Ben Franklin Station, 
Washington, DC 20044, and should refer 
to United States v. Escambia County 
Utilities Auth., DJ. Ref. No. 90-5-1-1- 
3433. 

The proposed Consent Decree may be 
examined at any of the following offices: 
(1) The United States Attorney for the 





42278 


Northern District of Florida, 114 East 
Gregory Street, Pensacola, Florida 
(contact Assistant U.S. Attorney Samuel 
A. Alter, Jr.; (2) the U.S. Environmental 
Protection Agency, Region 4, 345 
Courtland Street, NE, Atlanta, Georgia 
(contact Assistant Regional Counsel 
Alan Dion); and (3) the Environmental 
Enforcement Section, Environment & 
Natural Resources Division, U.S. 
Department of Justice, Room 1541, 10th 
& Pennsylvania Avenue, NW, 
Washington, DC. Copies of the proposed 
Decree may be obtained in person or by 
mail from the Environmental 
Enforcement Section Document Center, 
1333 F Street NW., Suite 600, 
Washington, DC 20004, telephone (202) 
347-2072. Please enclose a check in the 
amount of $4.25 (25 cents per page 
reproduction charge) payable to Consent 
Decree Library. 

Richard B. Stewart, 

Environment & Natural Resources Division. 
[FR Doc. 90-24610 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


Homestake Mining Company; Notice of 
Lodging of Consent Decree 


In accordance with section 122(d) of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act (“CERCLA”), 42 U.S.C. 9622(d), and 
Departmental policy, 28 CFR 50.7, notice 
is hereby given that on October 10, 1990 
a proposed Consent Decree in United 
States v. Homestake Mining Company 
of California, Civil Action No. 90-5101, 
was lodged with the United States 
District Court for the District of South 
Dakota. The Complaint in this case was 
brought pursuant to sections 106 and 107 
of CERCLA, 42 U.S.C. 9606 and 9607, 
and seeks recovery of costs and 
injunctive and other equitable relief 
related to the cleanup of mine tailings 
containing heavy metals at the 
Whitewood Creek Site located in 
Lawrence, Meade, and Butte Counties, 
South Dakota. 

The proposed Consent Decree 
requires Homestake Mining Company to 
perform at its own expense the remedy 
selected for the Site in EPA's March 30, 
1990 Record of Decision and to pay a 
total of $510,000 for EPA oversight and 
past response costs. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, P.O. 
Box 7611, Ben Franklin Station, 
Washington, DC 20044, and should refer 


to United States v. Homestake Mining 
Company of California, DOJ Ref. No. 90- 
11-2-574. 

The proposed Consent Decree may be 
examined at the Offices of the United 
States Attorney, 135 Federal Building 
and Courthouse, 400 South Phillips 
Avenue, Sioux Falls, SD 57102, at the 
Region VIII Office of the United States 
Environmental Protection Agency, 999 
18th Street, suite 500, Denver, Colorado 
80202, and at the Environmental 
Enforcement Section Document Center, 
1333 F Street, NW., suite 600, 
Washington, DC 20004, 202-347-7829. A 
copy of the proposed Consent Decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please enclose a check in the 
amount of $56.50 (25 cents per page 
reproduction costs) payable to “Consent 
Decree Library.” 

Richard B. Stewart, 

Environment and Natural Resources Division. 
[FR Doc. 90-24580 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


Hubinger Co.; Notice of Lodging of 
Consent Decree 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on 8/17/90 a proposed 
consent decree in United States v. The 
Hubinger Company, Civil Action No. 88- 
59-D-2, was lodged with the United 
States District Court for the Southern 
District of Iowa. The proposed consent 
decree concerns a complaint filed by the 
United States that alleged violations of 
the Clean Air Act (“the Act”), 42 U.S.C. 
7411, by Huibinger, the owner of a coal- 
fired boiler in Keokuk, Iowa. The 
complaint alleged that Hubinger 
violated provisions of the New Source 
Performance Standards (“NSPS”) 
regulations 40 CFR part 60, in that 
Hubinger failed to notify EPA of the 
“commence construction” date of the 
construction of the boiler, failed to 
install a monitoring device for 
measuring nitrogen emission oxides 
from the boiler, and failed to 
demonstrate compliance with the 
nitrogen oxide emission standard within 
180 days of startup of the boiler. The 
complaint sought injunctive relief to 
require Hubinger to comply with the Act 
and the NSPS regulations and civil 
penalties for past violations. The 
consent decree provides that Hubinger 
shall henceforth fully comply with the 
Act and the Regulations. Hubinger is 
also required to pay a civil penalty of 
$63,500 in settlement of the 
government's civil penalty claims. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
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date of the publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to the United 
States v. The Hubinger Company, D.J. 
Ref. 90-5-2-1-1169. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney for the Southern District 
of Iowa, 115 U.S. Courthouse, E 1st and 
Walnut Streets, Des Moines, Iowa, and 
at the Region VII Office of the United 
States Environmental Protection 
Agency, 726 Minnesota Avenue, Kansas 
City, Kansas, 66101. Copies of the 
consent decree may also be examined at 
the Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
Suite 600, Washington, DC 20004, 202- 
347-7829. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Document 
Center. In requesting a copy, please 
enclose a check in the amount of $2.50, 
payable to Aspen Systems Corporation 
(25 cents per page reproduction cost) 
payable to Consent Decree Library. 


George W. Van Cleve, 


Acting Assistant Attorney General Land and 
Natural Resoruces Division. 


[FR Doc. 90-24611 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


illinois Asbestos Control Inc.; Notice 
of Lodging of Consent Decree 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on October 3, 1990 a proposed 
Consent Decree in United States v. 
Illinois Asbestos Control, Inc., et al., 
Civil Action No. 89 C 6344, was lodged 
with the Unites States District Court for 
the Northern District of Illinois. The 
Complaint in this case alleged violations 
of certain notification and work practice 
standards of the National Emissions 
Standards for Hazardous Air Pollutants 
(“NESHAPs”) for asbestos,promulgated 
under sections 112 and 114 of the Clean 
Air Act, 42 U.S.C. 7412 and 7414, 
codified at 40 CFR part 61, subpart M, 
which relate to the renovation of 
buildings containing asbestos materials. 


The proposed Consent Decree 
requires that Rubloff Inc. comply with 
the asbestos NESHAPs. The proposed 
Decree also provides that IAC will pay 
the United States a civil penalty of 
$5,000. 


The Department of Justice will receive 
for a period of thirty (30) days from the 
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date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. Illinois Asbestos Control, Inc., et al., 
DOJ Ref. No. 90-5-2-1-1407. 

The proposed Consent Decree may be 
examined at the Offices of the United 
States Attorney, room 1500, 219 S. 
Dearborn Street, Chicago, Illinois 60604, 
at the Region V Office of the United 
States Environmental Protection 
Agency, 230 South Dearborn Street, 
Chicago, Illinois 60604, and at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
suite 600, Washington, DC 20004, 202- 
347-7829. A copy of the proposed 
Consent Decree may be obtained in 
person or by mail from the Document 
Center. In requesting a copy , please 
enclose a check in the amount of $3.50 
(25 cents per page reproduction costs) 
payable to “Consent Decree Library.” 


Richard B. Stewart, 


Assistant Attorney General, Environment and 
Natural Resources Division. 


[FR Doc. 90-24582 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


Antitrust Division 
[Civil No. 90-1567 (CRR)) 


United States v. The American 
Institute of Architects, Comment and 
Response on Proposed Final 
Judgment 


Pursuant to the Antitrust Procedures 
and Penalties Act, 15 U.S.C. 16 (a) and 
(b), the United States publishes below 
the comment it received on the proposed 
Final Judgment in United States v. The 
American Institute of Architects, Civil 
Action No. 90-1567 (CRR), United States 
District Court for the District of 
Columbia, together with the response of 
the United States to this comment. 


Copies of the response and the public 
comment are available on request for 
inspection and copying in room 3233 of 
the Antitrust Division, U.S. Department 
of Justice, Tenth Street and 
Pennsylvania Avenue, NW., 
Washington, DC 20530 and for 
inspection at the Office of the Clerk of 
the United States District Court for the 
District of Columbia, Third Street and 


Constitution Avenue, NW., Washington, 
DC 20001. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 


Response of the United States to Public 
Comments and Motion of the United 
States for Entry of Final Judgment 


Pursuant to section 2(b) of the 
Antitrust Procedures and Penalties Act 
(15 U.S.C. 16(b)-16(g)) (the “APPA”), the 
United States of America hereby files its 
Response to Public Comments and 
moves for entry of the proposed Final 
Judgment against the American Institute 
of Architects (“AIA”) in this civil 
antitrust proceeding. 


I. Introduction 


This action began on fuly 5, 1990, 
when the United States filed a complaint 
alleging that the AIA conspired 
unreasonably to restrain price 
competition among AIA members in 
violation of section 1 of the Sherman 
Act, 15 U.S.C. 1, The complaint alleged 
that, beginning at least as early as 
August 1984 and continuing at least until 
February 1985, the AIA and its co- 
conspirators violated the Sherman Act 
by prohibiting AIA members from (1) 
submitting price quotations where price 
is the sole or dominant consideration in 
the selection of an architect, (2) 
providing discounts for architectural 
services and (3) providing architectural 
services without compensation. The 
complaint further alleged that the effects 
of the conspiracy have been to restrain 
unreasonably price competition among 
AIA members in the sale of their 
services and to deprive customers 
seeking the services of AIA members of 
the benefits of free and open 
competition in the sale of such services. 
The relief sought in the complaint was 
that the AIA be enjoined for a period of 
10 years from renewing the conspiracy 
and that the AIA and each of its state 
and local organizations and chapters be 
required to withdraw any provisions in 
their codes of ethics or other statements 
which have the purpose or effect of 
suppressing price competition among 
AIA members. The complaint further 
asked that the AIA be required to 
institute a compliance program to ensure 
that the AIA and its components do not 
enter into or participate in any plan, 
program or other arrangement having 
the purpose or effect of continuing or 
renewing the conspiracy. 

Also on July 5, 1990, the United States 
filed a stipulation between the United 
States and the AIA for entry of the 
proposed Final Judgment and a 
Competitive Impact Statement 
explaining the basis for the complaint 
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and for the United States’ conclusion 
that entry of the proposed Final 
Judgment would be in the public 
interest. The proposed Final Judgment 
enjoins the AIA and its approximately 
280 local and state components from 
having any code of ethics or statement 
that has the purpose or effect of 
prohibiting or restraining AIA members 
from engaging in competitive bidding, 
discounting or providing free services or 
that states or implies that any of these 
practices are unethical, unprofessional 
or contrary to any policy of the AIA or 
any of its components. In addition, the 
proposed Final Judgment requires the 
AIA to institute a comprehensive 
antitrust compliance program, which 
would include annual written 
certifications from various AIA officials 
for the next 10 years that they 
understand and agree to comply with 
the decree and that they understand that 
noncompliance may result in 
disciplinary measures and charges of 
criminal contempt. The AIA also is 
required to establish a Decree 
Committee to supervise and monitor 
compliance with the decree. The 
proposed Final Judgment further 
provides that the Court may impose a 
civil fine upon the AIA or any of its 
components for a violation of the decree 
without any showing of willfulness or 
intent. Finally, the proposed Final 
Judgment requires the AIA to pay 
$50,000 to the United States for the costs 
of the investigation. 

The stipulation provides that the Final 
Judgment may be entered by the Court 
after completion of the procedures 
required by the APPA. Entry of the 
proposed Final Judgment will terminate 
the action, except that the Court will 
retain jurisdiction to construe, modify or 
enforce the Final Judgment. 


II. Compliance With the APPA 


Upon publication of this Response in 
the Federal Register, the procedures 
required by the APPA will be completed, 
and the Court may enter the proposed 
Final Judgment. 


A. Stipulation, Proposed Final Judgment 
and Competitive Impact Statement 


The United States has caused the 
stipulation between the parties for entry 
of the proposed Final Judgment, the 
proposed Final Judgment and the 
Competitive Impact Statement, in the 
form prescribed by 15 U.S.C. 16(b), to be 
filed with the Court and to be published 
in the Federal Register (55 FR 28838, July 
13, 1990). It also has furnished copies of 


1 A copy of the Federal Register Notice is 
attached to this Response as Exhibit A. 





these documents to all persons who 
have requested them. 


B. Newspaper Notices 


The United States has caused 
newspaper notices of the proposed Final 
Judgment and its Competitive Impact 
Statement to be published in the 
Washington Post in accordance with the 
procedures set forth in 15 U.S.C. 16{c).? 


C. Statements Regarding 
Communications 


As required by 15 U.S.C. 16(g), on July 
10, 1990, the AIA filed with the Court a 
description of communications, by or on 
behalf of the defendant, with officers 
and employees of the United States 
concerning the proposed Final Judgment. 


D. Waiting Period, Comments and 
Publication of Comments and Response 


The 60-day period provided by 15 
U.S.C. 16(d) for submission of public 
comments expired on September 20, 
1990. The United States received only 
one set of comments on September 11, 
1990, from Pat Guthrie of John Pat 
Guthrie Architect Inc. in Scottsdale, 
Arizona. In accordance with the APPA, 
the United States has evaluated 
Guthrie’s comments and responds to 
them below.® As required by 15 U.S.C. 
16(b), Guthrie’s comments are being 
filed with this Response, and the 
comments and this Response also will 
be published in the Federal Register. 
Counsel for the United States will 
inform the Court when publication has 
occurred. 


E. Response to Comments 


No person other than Guthrie 
questioned the United States’ 
conclusion, explained in the Competitive 
Impact Statement, that entry of the 
proposed Final Judgment is in the public 
interest. Moreover, Guthrie’s comments 
contain neither factual nor policy 
arguments that would justify a judicial 
refusal to enter the Judgment. 

The issue in an APPA proceeding is 
“[w]hether the relief provided. . . was 
adequate to remedy the antitrust 
violations alleged in the complaint.” 4 


2 A copy of the Certificate of Publication is 
attached to this Response as Exhibit B. 

* Guthrie's comments are attached to the 
Response as Exhibit C. An article from Design News 
submitted with the comments may be requested for 
inspection and copying at room 3233, Antitrust 
Division, Department of Justice, Washington, DC 
20530 and at the Office of the Clerk of the United 
States District Court for the District of Columbia. 

* United States v. Bechtel Corp., 1979-1 Trade 
Cas. (CCH) § 62,429 (N.D. Cal. 1979), aff'd, 648 F.2d 
660, 665 (9th Cir. 1981), cert. denied, 454 U.S. 1083 
(1982). See also, United States v. National 
Broadcasting Companies, 449 F. Supp. 1127, 1144 


Guthrie does not dispute the United 
States’ conclusion that the relief 
provided by the proposed Final 
Judgment effectively will remedy the 
antitrust violation alleged in the 
complaint, i.e., the adoption, 
endorsement by various AIA officers 
and employees and wide dissemination 
of the Chicago Chapter’s policy 
statement which prohibited AIA 
members from engaging in competitive 
bidding, discounting fees or providing 
free services. Rather, Guthrie contends 
that the United States should not bring a 
case at all since, according to him, 
architects already compete so hard that 
(1) they do not pay attention to what the 
AIA says and (2) the average architect 
earns less than the salary of a typical 
Justice Department attorney. 

The APPA, however, does not give a 
court the authority to dismiss a 
complaint or to order the United States 
to withdraw a complaint that the 
Department of Justice, in the exercise of 
its prosecutorial discretion, has 
determined is appropriate. Rather, the 
court is to enter a proposed judgment if 
it finds that the judgment is in the public 
interest; if the court finds that the 
proposed judgment is not in the public 
interest, the court may condition its 
approval on modifications of the 
judgment,® or require the United States 
to proceed to trial. 

The United States explained in the 
Competitive Impact Statement the 
contentions it would have made at 
trial.6 Guthrie’s comments raise no issue 
that has not already been considered by 
the United States, nor do they 
undermine the importance of the 
proposed Final Judgment to the public 
interest. 


F. Public Interest Determination 


Before entering the proposed Final 
Judgment, the Court is to determine that 
the Judgment is in the public interest. 15 
U.S.C. 16(e). This determination can 
properly be made on the basis of the 
Competitive Impact Statement and this 
Response.’ Judicial precedent clearly 


(C.D. Cal. 1978), citing United States v. Automobile 
Manufacturers Ass'n., 307 F. Supp. 617, 621 (C.D. 
Cal. 1969), aff'd per curiam sub nom. City of New 
York v. United States, 397 U.S. 248 (1970) (“[I}jn 
evaluating a proposed consent decree, one highly 
significant factor is the degree to which the 
proposed decree advances and is consistent with 
the government's original prayer for relief, [citations 
omitted]”). 

5 See United States v. American Telephone and 
Telegraph Co., 552 F. Supp. 131 (D.D.C. 1982), aff'd 
sub nom. Maryland v. United States, 460 U.S. 1001 
(1983). 

® Competitive Impact Statement at 3-6. 

7 The procedures of 15 U.S.C. 16(f} are 
discretionary, and a court need not invoke any of 
them unless it believes that the comments have 
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establishes that the Department of 
Justice has broad discretion in 
controlling government antitrust 
litigation, including negotiating consent 
decrees and determining whether such 
settlements are in the public interest.® 
Thus, as one Court has explained: 


It is not the court’s duty to determine 
whether this is the best possible settlement 
that could be obtained if, say the government 
had bargained a little harder. The court is not 
settling the case. It is determining whether 
the settlement achieved is within the reaches 
of the public interest.® 


Accordingly, since the basis for the 
United States’ conclusion that the 
proposed Final Judgment is in the public 
interest was fully explained in the 
Competitive Impact Statement, and the 
single set of comments filed does not 
raise any serious question concerning 
the adequacy of the relief obtained by 
the United States, the Court may enter 
the proposed Final Judgment as soon as 
compliance with the APPA is completed 
by publication of the comments and 
Response in the Federal Register. 


IT. Conclusion 


For the reasons set forth in the 
Competitive Impact Statement and this 
Response, the Court should find that the 
proposed Final Judgment is in the public 
interest and should enter that Judgment 
after publication of this Response in the 
Federal Register. 


Dated: October 3, 1990. 
Respectfully submitted, 


Edward D. Eliasberg, Jr., Ann Lea Harding, 
James J. Tierney, 


Attorneys, United States Department of 
Justice, Antitrust Division, Washington, DC 
20530, (202) 307-0808. 


Certificate of Service 


I hereby certify that on this 3rd day of 
October 1990, I caused copies of the 
foregoing Response Of The United 
States To Public Comments And Mction 
Of The United States For Entry Of Final 
Judgment in United States v. The 
American Institute of Architects to be 


raised significant issues and that further 
proceedings would aid the court in resolving those 
issues. See S. Rep. No. 298, 93d Cong., 1st Sess. 6-7 
(1973); H.R. Rep. No. 1463, 93d Cong., 2d Sess. 8-9 
(1974). 

8 See Sam Fox Publishing Co. v. United States, 
366 U.S. 683, 689 (1961); Swift & Co. v. United States, 
276 U.S. 311, 331-332 (1928); United States v. 
Gillette, 406 F. Supp. 713, 716 (D. Mass. 1975). As the 
House Report states, the APPA adopts prior law as 
the standard for review of consent decrees. H.R. 
Rep. No. 1463, 93d Cong., 2d Sess. 11-12 (1974). 

® United States v. National Broadcasting Co., 449 
F. Supp. 1127, 1143 (C.D. Cal. 1978), quoting United 
States v. Gillette Co., 406 F. Supp. 713, 716 (D. Mass. 
1975). See also, e.g., United States v. Bechtel, supra, 
648 F.2d at 666; United States v. G. Heileman 
Brewing Co., 563 F. Supp. 642, 647 (D. Del. 1983). 
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served, by first class mail, upon the 
following: 


Franklin D. Kramer, Esquire, Shea & 
Gardner, 1800 Massachusetts Avenue 
NW., Washington, DC 20036; 


and 


Mr. Pat Guthrie, John Pat Guthrie 
Architect Inc., 12221 North 70th Street, 
Scottsdale, Arizona 85254 

Edward D. Eliasberg, Jr. 

Exhibit A, previously was published 
in the Federal Register (55 FR 28838, July 
13, 1990) and is not republished herein. 
Exhibit B, a copy of an affidavit of 
publication of a newspaper notice of the 
proposed Final Judgment and 
Competitive Impact Statement, is also 
omitted from publication herein; these 
may be requested for inspection and 
copying at room 3233, Antitrust Division, 
Department of Justice, Washington, DC 
20530 and at the Office of the Clerk of 
the United States District Court for the 
District of Columbia. 


Exhibit C 


John Pat Guthrie Architect Inc., 

Studio At 12221 North 70th St., Scottsdale, AZ 
85254, 602-998-3573. 

September 7, 1990. 

Mr. Richard Cheney, 

Attorney General of the U.S., Department of 
Justice, Tenth Constitution Ave. NW., 
Washington, DC 

Dear Mr. Cheney: I have just read where 
you guys have “ding’d” us American Institute 
of Architects types, yet again * * * for not 
compet'n [see attached article]. 

I think you and the fellows at the sub-sub 
department that keeps a watchful eye on the 
A.LA. should understand a few things [and I 
wonder if the national A.LA. could ever have 
swallowed it's pride enough to tell you what 
I’m about to tell you]. 

In my opinion, for what ever it's worth, this 
whole thing about architects not competing is 
“hog wash”, and it always has been. First, 
architect's have been trained to be 
competitive in school, so much so, that they 
are constantly jealous of each other. But 
that’s “art”, and you are talking about money. 
In 1974 I started my own architectural 
practice. I duly had my handy local AIA 
chapter fee schedules and charts. It didn't 
take me long to figure out that these were a 
joke because no one was paying attention to 
them. The “market” was way under these 
suggested fees. And, from what I've seen, its 
always been that way. So now the A.LA. no 
longer puts out anything about suggested 
fees * * whocares, architects never paid 
any attention to them anyway. When you 
sued the A.LA. over this in the 70's, you cost 
us a lot of money and you scared the hell out 
of the A.A. That's over and done with. 

But now you have gone and done it again 
{per the attached article]. As an A.LA. 
member, I resent my organization having to 
pay $50,000 to you. As a tax payer, I resent 
you spending my taxes chasing architects. 

To prove the pointlessness of all this, 
please compare the average income of a 


Dept. of Justice attorney with that of the 
average U.S. architect. 

One more thing. This letter does not reflect 
the opinion of the A.LA. in any way. In fact, if 
they saw it they would probably have a heart 
attack. 

Most Judicial Regards, 
Pat Guthrie. 
[FR Doc. 90-24384 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


Notice Pursuant to the National 
Cooperative Research Act of 1984; 
Appliance Industry—Government CFC 
Replacement Consortium, Inc. 


Notice is hereby given that, pursuant 
to section 6{a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seq. (“the Act"), the 
Appliance Industry—Government CFC 
Replacement Consortium, Inc. 
(“Corporation”), filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission on September 10, 1990 
concerning the identities of additional 
participants of the Corporation. The 
written notification was filed for the 
purpose of invoking the Act's provisions 
limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

The following have become additional 
participants of the Corporation: 
Atochem North America, 3 Parkway, 
Philadelphia, PA 19102 (effective 
January 1, 1990); ICI General Products 
Group, ICI Americas Inc., Patnall 
Building, 2nd Floor, Wilmington, DE 
19897 (effective June 4, 1990); Mobay 
Corporation, Mobay Road, Pittsburgh, 
PA 15205 (effective June 7, 1990); E.I du 
Pont de Nemours and Company, 
Chemicals and Pigments Department, 
Wilmington, DE 19898 (effective July 30, 
1990); and, BASF Corporation, 
Urethanes Group, 13000 Levan Road, 
Livonia, MI 48150 (effective August 3, 
1990). 

No other changes have been made in 
either the membership or planned 
activity of the Corporation. 

On September 19, 1989, the 
Corporation filed its original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on November 1, 
1989, 54 FR 46136. On June 4, 1990, the 
Corporation filed a notification 
concerning the identities of additional 
members and parties pursuant to section 
6(a) of the Act. The Department of 
Justice published a notice concerning 
the identities of additional members and 
parties in the Federal Register pursuant 
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to section 6(b) of the Act on July-19, 
1990, 55 FR 29432. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 90-24581 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


National Cooperative Research 
Notifications; Spray Drift Task Force 


Notice is hereby given that, on 
September 17, 1990, pursuant to section 
6(a) of the National Cooperative 
Research Act of 1984, 15 U.S.C. 4301 et 
seq. (“the Act’), the Spray Drift Task 
Force filed a written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing a change in the 
membership of the parties tothe Spray __. 
Drift Task Force Joint Data Development 
Agreement. The notification was filed 
for the purpose of invoking the Act's 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. The 
change consists of the addition of the 
following parties to the Spray Drift Task 
Force: . 


Cheminova Agro A/S 
Monsanto Agricultural Company 
Sostram Corporation 


No other changes have been made in 
either the membership, the objectives or 
the planned activities of the venture. 

On May 15, 1990, the Spray Drift Task 
Force filed its original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on July 5, 1990 at 
55 FR 27701. On July 16, 1990 the Spray 
Drift Task Force filed a notification of 
revised membership which was 
published in the Federal Register on 
August 22, 1990, at 55 FR 34357. 

Joseph H. Widmar, 
Director of Operations Antitrust Division.” 


[FR Doc. 90-24579 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-01-M 


Bureau of Prisons 


Availability of Environmental 
Assessment and Finding of No 
Significant Impact for Modification to 
Federal Correctional Complex at 
Florence, Colorado 


AGENCY: Bureau of Prisons, Justice. 


ACTION: Notice of availability of 
environmental assessment and finding 
of no significant impact. 





SUMMARY: 
Proposed Action 


The Federal Bureau of Prisons (FBOP) 
proposes to modify its program for the 
construction of a Federal Correctional 
Complex (FCC) in Florence, Fremont 
County, Colorado. The FCC was 
originally planned to inciude three major 
components jointly housing 1,900 
inmates. A Final Environmental Impact 
Statement (FEIS) evaluating the 
potential impacts of the Florence FCC 
was issued on September 1, 1989. A 
Record of Decision (ROD) was issued on 
October 31, 1989. The action addressed 
by the current Environmental 
Assessment (EA) is the addition of a 
fourth component in the form of a 
United States Penitentiary (USP), which 
would increase the inmate level to 2,450. 


All construction would remain 
completely within the bounds of the 
physical impact areas identified by the 
FEIS with no increase in direct on-site 
impacts beyond those addressed by the 
FEIS and considered in the issuance of 
the ROD. Increased off-site impacts 
would occur due to the increase in 
inmate accommodation and employment 
of staff. 

Findings 

Based upon a review of the FEIS for 
the Florence FCC and the Environmental 
Assessment, the FBOP concludes that 
the environmental effects of the 
proposed modification to the Florence 
FCC in the form of an additional USP 
will not have significant impacts 
warranting the preparation of an 
additional or supplemental EIS. All 
cumulative, secondary, and 
construction-related impacts and any 
other potentially adverse impacts would 
continue to be controlled, alleviated or 
avoided to the maximum extent possible 
as described by the foregoing EIS. 


DATES: The FBOP’s finding of no 
significant impact will become final 
November 19, 1990, provided that no 
information leading to a contrary finding 
is received or comes to light during this 
30 day comment period. 


ADDRESSES: Copies of the 
Environmental Assessment and Finding 
of No Significant Impact are available in 
the Florence, Fremont County 
community and at the FBOP by 
contacting the office listed below: 
Federal Bureau of Prisons, Office of 
Facilities Development and Operation, 
Site Acquisition Office, 320 First Street, 


NW., Washington, DC 20534, 202-514- 
6470. 

William J. Patrick, 

Chief, Office of Facilities Development and 
Operations, Federal Bureau of Prisons, U.S. 
Department of Justice. 

[FR Doc. 90-24578 Filed 10-17-90; 8:45 am] 
BILLING CODE 4410-05-M 


Drug Enforcement Administration 
[Docket No. 89-38] 


Kin Siu Tam, M.D.; Revocation of 
Registration 


On May 26, 1989, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Kin Siu Tam, M.D. 
(Respondent) of 8171 Washington Street 
SW., Covington, Georgia 30209, 
proposing to revoke his DEA Certificate 
of Registration, BT1199480, and to deny 
any pending applications for the 
renewal of such registration as a 
practitioner under 21 U.S.C. 823(f). The 
statutory predicate for the proposed 
action was Respondent’s conviction of 
felony offenses relating to controlled 
substances. Additionally, the Order to 
Show Cause alleged that Respondent's 
continued registration would be 
inconsistent with the public interest in 
light of his history of prescribing 
controlled substances for other than 
legitimate medical purposes and in light 
of the fact that in 1988, Respondent’s 
medical license was suspended in the 
State of Georgia for forty-five days and 
placed on probation for five years, with 
restrictions on his controlled substance 
handling authority. 

Respondent, through counsel, 
requested a hearing on the issues raised 
by the Order to Show Cause. 
Subsequently, Respondent was 
incarcerated and, as a result, the hearing 
was postponed indefinitely. On May 21, 
1990, the Government filed a motion for 
summary disposition and, on June 12, 
1990, Respondent filed an opposition to 
the Government's motion. Thereafter, on 
June 15, 1990, Government counsel filed 
a response to Respondent's opposition 
of Government's motion for summary 
disposition. Administrative Law Judge 
Mary Ellen Bittner considered the 
motion and responses, and on July 18, 
1990, issued her opinion and 
recommended decision in this matter. 
No hearing was held, since no factual 
issues were involved. Neither side filed 
exceptions to the recommended decision 
of the administrative law judge. On 
September 4, 1990, Judge Bittner 
transmitted the record in this matter to 
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the Administrator. The Administrator 
has considered the record in its entirety 
and, pursuant to 21 CFR 1316.67, hereby 
issues his final order in this matter, 
based upon findings of fact and 
conclusions of law as hereinafter set 
forth. 

The administrative law judge found 
that on May 9, 1990, the Georgia 
Composite Board of Medical Examiners 
(Medical Board) revoked Respondent’s 
state medical license, effective April 3, 
1990. On May 21, 1990, the Government 
filed a motion for summary disposition 
alleging that as a result of the Medical 
Board's action, Respondent is not 
authorized to handle controlled 
substances in Georgia. 

Jn June 12, 1990, Respondent filed a 
response to the Government’s motion 
asserting that he intends to leave 
Georgia and open a medical practice in 
either Arizona or West Virignia. He 
further asserted that he holds 
unrestricted licenses to practice 
medicine in both of those states. 
Respondent, however, did not deny that 
his state license had been revoked in 
Georgia, the state where he is currently 
registered with the Drug Enforcement 
Administration. 

Thereafter, on June 15, 1990, the 
Government filed a response to 
Respondent'’s opposition to 
Government's motion for summary 
disposition. In its response, the 
Government emphasized that a DEA 
registrant must be authorized to practice 
and handle controlled substances in the 
state where he is registered. The 
Government argued that whether 
Respondent is licensed to practice 
medicine in states other than Georgia is 
irrelevant to the issue of whether he is 
entitled to maintain a DEA registration 
in Georgia. 

The Administrators of the Drug 
Enforcement Administration have 
consistently held that DEA does not 
have the statutory authority under the 
Controlled Substances Act to issue or 
maintain a registration if the applicant 
or registrant is without state authority to 
handle controlled substances. 21 U.S.C. 
823(f). See, Edward L. McIver, M.D., 53 
FR 16477 (1988); Bobby Watts, M.D., 
Docket No. 87-71, 53 FR 11919 (1988); 
Robert Witek, D.D.S., Docket No. 87-54, 
52 FR 47770 (1987); Wingfield Drugs, 
Inc., Docket No. 87-13, 52 FR 27070 
(1987); and cases cited therein. 

The administrative law judge 
concluded that it is clear that 
Respondent is not currently authorized 
to practice medicine in Georgia. It is 
equally clear that because Respondent 
lacks this state authority, he is not 
currently entitled to maintain a DEA 
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registration, in Georgia, which is the 
only registration at issue in this 
proceeding. Consequently, the 
administrative law judge recommended 
that Respondent's registration be 
revoked: The Administrator adopts the 
opinion and recommended decision of 
the administrative law judge in its 
entirety. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823: and: 824 and 28 CFR 
0.100{b), orders that DEA Certificate of 
Registration, BT 1199480, previously 
issued to: Kin Siu Tam, M.D.,. be, and. it 
hereby is, revoked, and any pending 
applications: for the renewal of such 
registration, be, and they hereby are,. 
denied. This order is effective October 
18, 1990. 

Dated: October 11, 1990. 

Robert C. Bonner, 

Administrator. 

[FR Doc. 90-24507 Filed’ 10-17-90;, 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 89-50] 


Sheo Sinha, M.D.; Renewal of Partiat 
Registration 


On June T, 1989, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Sheo Sinha, M.D. 
(Respondent) of 309 Ocean Parkway, 
Brooklyn, New York 11218, proposing to 
revoke his DEA Certificate of 
Registration, AS6523167, and’ to deny 
any pending’ applications for the 
renewal of such registration as a 
practitioner under 21 U.S.C. 823(f). The 
Order to Show Cause alleged that 
Respondent's continued registration 
would be inconsistent with the public 
interest as that term is used in 21 U‘S.C. 
823(f) and 824fa)(4). 

Respondent, through counsel, 
requested a hearing or the issues raised 
by the Order to Show Cause and the 
matter was docketed before 
Administrative Law Judge Francis L. 
Young. Following prehearing 
procedures, a hearing was held before 
Judge Young im Washington, DC on 
December 20 and 21, 1989. On May 18, 
1999, the administrative law judge 
issued his opinion and recommended 
ruling, findings of fact, conclusions of 
law and decision. On June 4, 1990, 
pursuant to: 21 CFR 1316.66, the 
Government filed exceptions to Judge 
Young's opinion and recommended 
ruling and orr fune 29, 1990, Respondent 
filed 2 response to the Government’s 
exceptions. On July 16, 1990, the 


administrative law judge transmitted the 
record of these proceedings, including 
the Government's exceptions and 
Respondent's response thereto, to the 
Administrator. The Administrator has 
considered the record in its entirety and 
pursuant to: 21 CFR 1316.67 hereby 
issues his final order in this matter 
based upon findings of fact and 
conclusions of law as hereinafter set 
forth. 

The administrative law judge found 
that Respondent was born and educated 
in India. From 1969: to 1974, he 
participated in a surgery and gynecology 
residency in Great Britain and moved to 
the United States in 1975, Respondent 
currently maintains two offices as a 
general practitioner in Brooklyn, New 
York. 

The Drug Enforcement Administration 
initiated an investigation of Respondent 
after receiving a telephone call from a 
doctor affiliated with a hospital in New 
York City. The doctor informed a DEA 
Investigator that a patient in the 
detoxification unit at the hospital was 
obtaining prescription drugs from 
Respondent. Thereafter, the Investigator 
telephoned the patient. The individual 
told the Investigator that she could: 
obtain any prescription from 
Respondent in exchange for $20.00. The 
individual told the Investigator that she 
was dependent on Valium. Subsequent 
investigation revealed that the 
individual went to Respondent on two 
occasions only, and that Respondent 
gave her a complete medical 
examination on the first visit. The 
individual received one prescription for 
Valium from Respondent. 

The Investigator then visited five area 
pharmacies. The Investigator found 
prescriptions issued by Respondent for 
the individual for controlled substances, 
other than Valium. In addition, the 
Investigator found about 80 other 
prescriptions written by Respondent. 
The record is unclear whether these 
prescriptions were for controlled or non- 
controlled substances. 

The Investigator then contacted 
another patient of Respondent’s, whose 
name appeared on some of the 
prescriptions found at the area 
pharmacies. This individual stated that 
she had an addiction problem with 
Valium. She further stated that she 
obtained Valium prescriptions from 
Respondent and that he was aware of 
her addiction. The individual never told 
the Investigator how she knew 
Respondent supposedly knew of her 
addiction. The individual had been 
treated by Respondent for various. 
ailments over a period of ten years, 
ofterr with periods of several months 
between her visits to Respondent. In 


March 1988, Respondent effectively 
terminated his professional relationship 
with the individual because she refused 
to have certain medical tests performed 
which Respondent deemed essential in 
light of her complaints at that time. 

Investigators went to one of 
Respondent's offices on May 17, 1988. 
They showed Respondent twa 
prescriptions they, had found and. 
accused. him of writing them for 
addicts. They advised him of his. rights: 
and asked him to surrender his DEA 
registration. Respondent requested time 
to consider his options. The 
Investigators. told him that he: could 
have approximately one week and left a 
DEA voluntary surrender form. 

On May. 23,1988, after consulting with 
his family concerning the proposed 
voluntary surrender, Respondent went 
to the DEA New York office.. After some 
discussion, Respondent indicated that 
he was willing to surrender his DEA 
registration if he could retain Schedule: 
IV privileges because he was required: tu 
use injectable Valium when performing 
certain surgical procedures in his: office, 
ie., terminations of pregnancy. It was 
agreed that Respondent could retain 
Schedule IV privileges for the sole: 
purpose of administering injectable 
Valium. It was further agreed that 
Respondent was not to prescribe any 
cortrolled substances im any schedule: at 
any time after he signed the voluntary 
surrender instrument. Respondent then 
signed a voluntary surrender of 
registration form and was eventually 
issued a new Certificate of Registration 
indicating that he was registered in 
Schedule FV only. 

Respondent then. sent a letter dated 
May 31, 1988, to the Drug Enforcemen. 
Administration. The text of the letter 
indicates that Respondent correctly 
understood the effects of the voluntary 
surrender of registration he had signed 
on May: 23, 1988. 

Sometime prior to July 7, 1988, DEA 
was informed by a wholesale drug 
distributor that it had received a 
purchase order dated May 17, 1988, from 
Respondent for 200 vials of injectable 
Valium. The company advised DEA that 
it considered the quantity ordered to be 
excessive. 

On July 7, 1988, a DEA Investigator 
visited Respondent at one of his medical 
offices. When questioned about the 
order reported as excessive. by the drug 
distributor, Respondent stated that he 
uses injectable Valium when performing 
procedures to terminate pregnancies.. He 
stated that he uses approximately 3 cc's 
of Valium per patient and performs 
approximately 15 such procedures. per 
week. The Investigator asked 





Respondent to produce records of 
administration of the Valium so that he 
could perform an accountability audit. 
Respondent was unable to produce the 
records. The Investigator instructed 
Respondent to keep a meticulous record 
of his Valium administration from July 7, 
1988, forward. 

The Investigator and Respondent 
agreed to meet at Respondent's other 
medical office on July 12, 1988, for 
Respondent to produce any records he 
had of his administration of injectable 
Valium. This meeting was scheduled 
because it was at this medical office 
where the injectable Valium was kept 
and administered and the records of 
administration were supposedly 
maintained. 

On July 12, 1988, Respondent provided 
the Investigator with a list of patients 
and operations supposedly constituting 
a complete record of Respondent's 
administration of injectable Valium. The 
record produced by Respondent was 
insufficient to permit the Investigator to 
conduct an audit. In addition, the record 
produced by Respondent indicated that 
he had terminated two pregnancies on 
July 7, 1988, just after the Investigator 
had left on that day, but the record 
failed to indicate the amount of Valium 
that was used in either of the 
procedures. 

Following this visit, the Investigators 
reviewed the prescription files at 
several area pharmacies and discovered 
approximately 80 controlled substance 
prescriptions written by Respondent 
after May 23, 1988, the date he 
surrendered all of his controlled 
substance authority except for the 
administration of injectable Valium. 

An expert in drug addiction and 
dependency testified on Respondent's 
behalf at the hearing in this matter. The 
expert stated that he had reviewed the 
medical records for the individuals that 
Respondent issued prescriptions for, 
allegedly knowing that they were drug 
addicts. He concluded that the care and 
treatment rendered to these individuals 
by Respondent, including the substances 
prescribed, were entirely consistent 
with accepted standards of medical 
practice, in light of the patients’ 
complaints as reflected in the medical 
records. According to the expert, there is 
nothing in the individuals’ medical 
records that indicates that they may 
have had an addiction problem with any 
controlled substances that Respondent 
prescribed for them. 

The administrative law judge 
concluded that the Government did not 
meet its burden in proving that 
Respondent issued prescriptions to 
individuals knowing that they were 
addicted to drugs. The Administrator 


concurs with the administrative law 
judge’s conclusion on this point. 

The administrative law judge further 
concluded that Respondent was not 
required to maintain records of the 
administration of injectable Valium. 
Pursuant to 21 U.S.C. 827(c)(1)(B), a 
practitioner is not required to keep 
records of the administration of 
controlled substances unless he 
regularly engages in such administration 
and charges for the controlled 
substances, either separately or together 
with charges for other professional 
services. Judge Young concluded that 
Respondent did not charge for the 
Valium, either separately or together 
with charges for other professional 
services, since he charged a flat fee of 
$200.00 when he performed a 
termination of pregnancy procedure and 
the amount of Valium administered 
varied from patient to patient. As a 
result, the administrative law judge 
concluded that Respondent was not 
required to maintain records of his 
administration of Valium. 

The Administrator disagrees with the 
administrative law judge. First, 
Respondent regularly engages in the 
administration of Valium. He terminates 
approximately 15 pregnancies per week 
and always administers Valium during 
these procedures. Second, Respondent 
charges for the administration of 
Valium. He testified that the 
administration of the Valium is included 
in the flat fee which he charges for 
performing the procedures. The intent of 
Congress when enacting 21 U.S.C. 
827(c)(1)(B), was to exempt a 
practitioner from maintaining records 
for only the most limited administration 
of controlled substances. For instance, if 
a patient suffers a heart attack while at 
the practitioner's office, the practitioner 
may give the patient a shot of morphine 
without having to maintain a record of 
the administration of the morphine. The 
Administrator concludes that 
Respondent was and is required to 
maintain records of the Valium which he 
administers during termination of 
pregnancy procedures. 

The administrative law judge also 
concluded that the 80 controlled 
substance prescriptions issued by 
Respondent after May 23, 1988, when he 
surrendered all of his controlled 
substance authority, except for Schedule 
IV for the limited purpose of 
administering injectable Valium, could 
constitute grounds for complete 
revocation of Respondent's registration. 
Judge Young stated, however, that there 
were mitigating factors to be considered. 
First, Judge Young concluded that the 
DEA did not have good cause to request 
that Respondent voluntarily surrender 
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his controlled substance privileges. 
Second, Respondent had had no 
experience in dealing with Federal 
government agencies prior to this and he 
was fearful that his license to practice 
medicine in the State of New York might 
be placed in jeopardy if he did not 
surrender his privileges. Third, after the 
Investigators told Respondent that they 
would seek to revoke his DEA 
registration in light of his failure to 
maintain records of the administration 
of Valium, Respondent assumed that his 
May 23, 1988 agreement was then null 
and void and that the whole issue would 
be settled in an administrative hearing. 

The administrative law judge 
concluded that Respondent's writing of 
the post-surrender prescriptions ought 
not be held as grounds for revocation in 
light of Respondent's reasonable— 
although mistaken—belief that initiation 
of Show Cause proceedings voided an 
agreement made with DEA when he 
executed the voluntary surrender 
document. The Administrator agrees 
that there was considerable confusion 
and a real lack of clarity both as to the 
DEA Investigators’ role in this case and 
Respondent's understanding of the 
ramifications of a voluntary surrender of 
his controlled substance privileges. 

The administrative law judge 
concluded that, not only should 
Respondent's present limited Schedule 
IV privileges not be revoked, but that his 
full DEA registration, in all schedules, 
should be restored. Judge Young 
recommended that Respondent should 
be issued a DEA Certificate of 
Registration in all schedules. 

The Administrator has carefully 
considered the record in this matter, 
including the government's exceptions 
and Respondent's response thereto. 
There was considerable discussion 
during both the hearing and the post- 
hearing filings concerning the 
“voluntariness” as well as the 
“legitimacy” of Respondent's surrender 
of his controlled substance privileges, 
except for the administration of 
injectable Valium. These discussions, 
while interesting, provide no basis for a 
decision. The fact remains that 
Respondent is currently registered in 
Schedule IV only. The Administrator 
concludes that the administrative law 
judge’s recommended decision is overly 
broad. The Order to Show Cause alleged 
that Respondent's continued registration 
in Schedule IV would be inconsistent 
with the public interest. Respondent 
sought to preserve that limited 
registration. The administrative law 
judge not only recommended that 
Respondent should remain registered in 
Schedule IV, but also recommended that 
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he be granted registration in all 
Schedules “as soon as possible.” He 
thus went beyond the issues before him. 

The Administrator concludes that 
Respondent's registration in Schedule IV 
should not be revoked. The 
Administrator directs Respondent to 
maintain appropriate records for the 
administration of Schedule IV controlled 
substances. In addition, the 
Administrator concludes that 
Respondent should be permitted to 
prescribe and dispense Schedule IV 
controlled substances. Upon 
Respondent's demonstration of full 
compliance with the laws and 
regulations relating to controlled 
substances, the Administrator will look 
favorably upon.an application for 
registration in all schedules. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b); hereby orders that DEA 
Certificate of Registration AS6523167, 
issued to Sheo Sinha, M.D., be renewed 
in Schedule IV. Respondent's 
registration, while limited to Schedule 
IV, shall be unrestricted with respect to 
his authority to prescribe, administer 
and dispense substances in that 
Schedule. This order is effective October 
18, 1990. 

Dated: October 19, 1990. 
Robert C. Bonner, 
Administrator. 
[FR Doc. 90-24508 Filed 10-17-90; 8:45 am} 
BILLING CODE 4410-09-™ 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


{Notice No. 90-83] 


Advisory Committee on the Future of 
the U.S. Space Program; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
Advisory Committee on the Future of 
the U.S. Space Program (hereafter 
referred to as the “Advisory 
Committee”). 

DATES: October 25, 1990, 9:30 a.m. to 5 
p.m.; and October 26, 1990, 9:30 a.m. to 5 
p.m. 

aporesses: Dirksen Senate Office 
Building, room 628, Washington, DC 
20510. 


FOR FURTHER INFORMATION CONTACT: 
Mr. James D. Bain, Code ADA-1, 
National Aeronautics and Space 
Administration, Washington, DC 20546, 
202/453-2409. 

SUPPLEMENTARY INFORMATION: The Vice 
President, in his capacity as head of the 
National Space Council, has determined 
that it is appropriate for the National 
Aeronautics and Space Administration 
to establish the Advisory Committee to 
look into the future of the U.S. space 
program. The Advisory Committee will 
report to the Vice President and the 
NASA Administrator on the future of 
the U.S. space program, to include 
various projects, objectives, and 
methods te implement those projects 
and objectives for the coming decades. 
The Advisory Committee is chaired by 
Mr. Norman R. Augustine and is 
composed of 12 members, selected from 
a cross section of qualified individuals 
with an extensive knowledge of space 
activities and broad technical and 
managerial expertise. 

The meeting will! be open to the public 
up to the seating capacity of the room, 
which is approximately 100 persons 
including Advisory Committee members 
and other participants. It is imperative 
that the meeting be held on these dates 
to accommodate the scheduling 
priorities of the key participants. 
Interested. members of the public are 
encouraged to send written comments 
regarding the work of the Advisory 
Committee to Mr. Norman R. Augustine, 
Chairman and Chief Executive Officer, 
Martin Marietta Corporation, 6801 
Rockledge Drive, Bethesda, MD 20817. 


Type of meeting: Open. 
Agenda 
Thursday, October 25, 1990 


9:30 a.m.—Introductory Remarks. 

9:45 a.m.—Receive perspectives of 
national experts and review 
implications of selected studies on 
major space programs. 

5 p.m.—Adjourn. 


Friday, October 26, 1990 


9:30 a.m.—Receive perspectives of 
national experts and review 
implications of selected studies on 
Major space programs. 

5 p.m.—adjourn. 

John W. Gaff, 

Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 

[FR Doc. 90-24561 Filed 10-17-00; 8:45 am] 
BILLING CODE 7510-01-04 


COMMISSION 


Project Plans Submission 
Requirements 


AGENCY: National Capital Planning 
Commission. 


ACTION: Proposed project plans 


submission requirements. 


SUMMARY: These requirements cover the 
process to be followed in submitting 
proposals and plans for Commission 
action pursuant to the National Capital 
Planning Act of 1952, section 16 of the 
Zoning Act, and the Commemorative 
Works Act. 


DATES: Comments must be received by 
November 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Robert E. Gresham, Assistant Executive 
Director for Operations, National 
Capital Planning Commission, 1325 G 
Street, NW., Washington, DC 20576 or 
202/724-0176, 


Section 1—Introduction 


A. Statutory Requirements for 
Submissions. Section 5(a} of the 
National Capital Planning Act of 1952, 
as amended (hereinafter “Planning 
Act"}, provides that each Federal and 
District of Columbia agency, prior to the 
preparation of construction plans 
originated by such agency for a 
developments and projects or to 
commitments for the acquisition of land, 
to be paid for in whole or in part from 
Federal or District funds, shall advise 
and consult with the National Capital 
Planning Commission (hereinafter 
“Commission”) in the preparation by the 
agency of plans and programs in 
preliminary and successive stages which 
affect the plan and agency of plans and 
programs in successive 
stages which affect the plan and 
dev: of the National Capital. 
Section. 16 of the Act of June 20, 1938, 
(hereinafter “Zoning Act’} requires 
Commission approval of the location, 
height, bulk, number of stories, and size 
of Federal public buildings in the 
District of Columbia and the provision 
of open space in and around the same. 
Section 5{c) of the Planning Act requires 
a similar approval by the Commission 
for District of Columbia public buildings 
in the central area of the District as 
concurrently defined by the Commission 
and the Council of the District of 
Columbia. Section 7(b) of the act 
entitled “An Act to provide standards 
for placement of commemorative works 
on certain Federal lands in the District 
of Columbia and environs, and for other 
purposes”, November 14, 1986, 





(hereinafter “Commemorative Works 
Act”) requires Commission approval of 
site and design proposals for 
commemorative works proposed to be 
placed in the District and its environs. 

B. Coverage of Submission 
Requirements. These requirements 
cover the process to be followed in 
submitting proposals and plans for 
Commission action pursuant to the 
Planning Act, section 16 of the Zoning 
Act, and the Commemorative Works 
Act. They apply to proposals of the 
District of Columbia and Federal 
Governments, including civilian and 
military installations and facilities in the 
National Capital Region (hereinafter 
“Region”), except as provided in section 
1.C. They also are intended to be used in 
connection with proposed developments 
of sponsors (both governmental and 
private organizations) of proposed 
commemorative works in the District of 
Columbia and its environs submitted to 
the Commission by the Mayor of the 
District of Columbia, Secretary of 
Interior, and Administrator of the 
General Services Administration. The 
types of projects and proposals covered 
include the following: Site acquisition; 
building construction or renovation, 
with or without related site 
improvements; site development, such 
as grading, landscaping, street and road 
extensions and improvements involving 
changes in cartway configurations, and 
surface parking; and all forms of 
commemorative works. Submission 
requirements for the installation of 
antennas on Federal sites are covered in 
the Commission’s Guidelines and 
Submission Requirements for Antennas 
on Federal Property in the National 
Capital Region. 

C. Statutory Exemptions. In 
accordance with section 5(b) of the 
Planning Act, these requirements shall 
not apply to projects within the Capitol 
grounds or to structures erected by the 
Department of Defense during wartime 
or national emergency within existing 
military, naval, or Air Force 
reservations, except that the appropriate 
defense agency shall consult with the 
Commission as to any developments 
which materially affect traffic or require 
coordinated planning of the surrounding 
area. 

D. Relationship to Master Plan 
Submission Requirements. For projects 
located on sites and installations for 
which master plans are required by the 
Commission, these requirements are 
expected to be applied in conjunction 
with the Commission's Master Plan 
Submission Requirements. Master plans 
are necessary for installations on which 
more than one principal building, 


structure, or activity is located or is 
proposed to be located. Ordinarily, the 
Commission will not approve, or 
recommend favorably on, project plans 
for an installation for which there is no 
approved master plan unless the 
sponsoring agency provides an 
explanation satisfactory to the 
Commission as to its reasons for not 
submitting a current master plan, or 
modification thereto, for the installation. 
For projects not located on sites for 
which master plans are required, site 
acquisition (location and program) 
proposals and preliminary plans will 
generally constitute the master plans for 
such sites and serve as the basic 
planning documents for 
intergovernmental coordination. (See 
section 5.) 

E. Extension, Modification or Waiver 
of Requirements. The Executive Director 
of the Commission (hereinafter 
“Executive Director”) may extend, 
modify or waive any requirement as it 
pertains to any project proposal or 
development plan submitted for 
Commission review that does not meet 
the requirement because of its unique or 
special character or quality. Where such 
extension, modification, or waiver 
involves contents of the submission that 
may reasonably be expected to address 
or involve potential significant off-site 
impacts, the Executive Director shall 
provide notice to potentially affected 
public agencies and, if appropriate, 
provide opportunity for consultation. 


Section 2—Submission Exceptions 


The Planning Act authorizes the 
Commission to determine in advance 
the types or kinds of plans that need not 
be submitted for its review. The 
Commission has determined that plans 
for the following types of projects need 
not be submitted: 

A. Projects involving the replacement 
of walks, roadways, and parking areas 
where no change in the location or the 
existing character or extent of the 
improvement is involved. 

B. Projects involving the rehabilitation 
and improvement of buildings and 
structures where no change in the 
existing character, predominant use, or 
extent of the building or structure is 
involved. 

C. Projects involving the replacement 
of trees, shrubs, and other plant 
materials, including minor changes in 
plant materials that do not change the 
existing character of the site. 

D. Projects involving the replacement, 
but not the relocation or extension, of 
underground utility lines, such as pipes 
and cables, except pumping stations and 
treatment facilities, that do not (1) 
involve the removal of existing trees or 
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changes in the natural topography or (2) 
perpetuate or create an adverse 
environmental impact. 


Section 3—Submission Stages 


Sponsoring agencies are requested to 
contact the Commission staff at the 
earliest possible time in considering the 
proposed acquisition of land and in the 
siting and initial planning and design of 
proposed new permanent or temporary 
developments within the Region. Such 
contact will provide an opportunity for 
the staff to advise sponsoring agencies 
of the appropriate submission and 
review stages and respond to questions 
concerning submission contents. The 
Commission staff is available at all 
times to advise and consult with 
sponsoring agencies on submission 
requirements. In cases in which an 
agency or organization other than the 
agency with jurisdictional responsibility 
over an affected site is sponsoring a 
development proposal, the agency 
holding jurisdiction will normally be 
responsible for submissions to the 
Commission. Questions concerning such 
responsibility should be addressed to 
the Commission staff at the earliest 
possible time in the project planning. 

Submissions of plans and related 
documentation shall be made to the 
Commission at the following stages, 
where applicable: 

A. Location and Program submissions 
shall be made prior to commitments for 
the acquisition of land to be paid for in 
whole or in part from Federal or District 
funds. 

B. Design/Development Concept 
submissions should be made for 
developments and projects for which, 
because of their size and/or projected 
impacts, early Commission review and 
guidance are appropriate prior to the 
expenditure of substantial funds for 
more detailed project design. The 
recommended early contact between 
sponsoring agencies and the 
Commission staff is intended to provide 
an opportunity to identify the need for 
concept submissions in advance of the 
preparation of preliminary plans. In 
cases involving complex planning and 
development proposals, the Executive 
Director may, on the basis of such 
consultation, require concept 
submissions. Where the complex 
planning issues relate to the potential 
suitability of a proposed site, the 
Executive Director may require that 
location and program and concept 
submissions be made simultaneously. 
Sponsoring agencies may on their own 
initiative, make concept submissions if 
they desire to solicit the Commission's 
views on proposals prior to proceeding 
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with the development of preliminary 
plans. Concept submissions may be 
made not only for buildings and other 
types of structures but also for site 
improvements and commemorative 
works, where the complexity of the 
proposal warrants. They are normally 
made at the earliest possible time to 
allow the Commission's 
recommendations to serve usefully in 
the preparation of preliminary plans. 

C. Preliminary submissions (including 
Site and Building Plans, Building Plans, 
Site Development Plans, and 
Commemorative Works Designs) shall 
be made for all projects involving new 
construction or renovation activities, 
except as outlined in section 2. 
Preliminary site and building plans, the 
most typical type of submission, are 
required for projects involving both 
building construction or renovation and 
related site improvements. Preliminary 
building plan submissions are required 
for projects involving building 
renovation only, where no site 
improvements are involved. Preliminary 
site development plan submissions are 
required for projects involving only site 
improvements. Preliminary design 
submissions are required for all 
commemorative works proposals. In 
cases in which the proposed 
commemorative works involve site 
improvements only, including sculpture, 
the preliminary design submission 
contents shall be as required for 
preliminary site development plans. 
Where proposed commemorative works 
include substantial structures, the 
preliminary design submission contents 
shall be as required for preliminary site 
and building plans. 

Preliminary plans should be submitted 
at the stage when tentative design 
decisions about a project have been 
made by the sponsoring agency but well 
before detailed design work begins. 
Such plans are typically submitted at 
the 20 to 25 percent design stage. Timely 
submissions of preliminary plans are 
vital to avoid costly revisions in the 
later detailed design stage. If major 
changes are made in either the design or 
the program for a proposed development 
after the Commission has reviewed the 
preliminary submission, the affected 
sponsoring agency shall submit revised 
preliminary plans for review as far in 
advance of the completion and 
submission of final plans as possible, 
except where such changes have been 
made specifically in response to 
Commission recommendations on the 
preliminary submission. 

D. Final submissions (including Site 
and Building Plans, Building Plans, Site 
Development Plans, and 


Commemorative Works Designs) shall 
be made for all proposals for which a 
requirement for a preliminary 
submission is identified pursuant to 
section 3.C. Final plans should be 
submitted after all design decisions, 
including building materials and 
landscaping materials, have been made 
and prior to advertisement and 
awarding of construction contracts. 
Final plans are typically submitted at 
the 60 to 80 percent design stage. They 
should be sufficiently advanced at the 
time of submission to represent 
definitively what the sponsoring 
agencies intend to build. 

Final site and building plans for 
Federal public buildings within the 
District of Columbia and for District 
Government public buildings within the 
central area of the District of Columbia 
as concurrently defined by the 
Commission and the Council of the 
District of Columbia will ordinarily 
constitute the required submissions 
under section 16 of the Zoning Act and 
section 5(c) of the Planning Act, 
respectively. The Commission may not 
lawfully qualify or condition its 
approval of a proposed development 
pursuant to these provisions and a 
sponsoring agency may not lawfully 
deviate from such plans approved by the 
Commission under these provisions. 
Therefore, sponsoring agencies are 
urged to resolve all outstanding planning 
and design issues with affected agencies 
and organizations prior to the 
submission of final site and building 
plans. The Commission staff is available 
to assist in the resolution of such issues. 

If substantial changes are made in any 
final plans after the Commission has 
reviewed and taken action on them but 
prior to construction, sponsoring 
agencies shall submit revised final plans 
for Commission review and action. 
Guidance as to what constitutes non- 
substantial changes is found in section 
2. The Commission staff is available to 
assist in determining whether changes in 
approved final plans are substantial and 
require a resubmission to the 
Commission. 


Section 4—Contents of Submissions 


Project plan submissions include 
narrative materials and data, maps and 
drawings, and presentation materials 
which describe and illustrate existing 
conditions and proposed developments. 
The narrative materials, data, and 
supporting documentation required for 
submissions are generally consistent for 
all submission stages outlined in section 
3, although the level of completion 
required for some supporting 
documentation varies according to the 
submission stage. Requirements for 
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these materials are described in section 
4.A. The types of maps and drawings 
required in submissions vary according 
to the submission stages. The required 
maps and drawings for the various 
submission stages are described in 
section 4.B. Required presentation 
materials also vary according to the 
submission stages and are described in 
section 4.C. 


A. Narrative Materials and Data 


1. Project Report. A project report 
including the following information shall 
be submitted at all stages, as applicable: 

a. Name and telephone number for 
agency project manager; 

b. Narrative description of the project, 
including a description of existing site/ 
building conditions to be affected; 

c. Total area of site and allocation of 
land to the various proposed uses; 

d. Area of building, or buildings, and 
site coverage; 

e. Existing and projected employment, 
by grade level; 

f. A description of proposed energy 
conservation measures addressing the 
siting and design of the building or 
buildings, transportation practices, and 
consumption of non-renewable energy 
resources; 

g. An analysis, pursuant to the 
implementation proposals of the Federal 
Employment element of the 
Comprehensive Plan for the National 
Capital, of the availability of affordable 
housing within reasonable commuting 
distances from the affected project 
location for employees and their 
families for projects proposed to add or 


- change the location of 100 or more 


Federal employees; 

h. The status of coordination with the 
affected local and state governments 
and the Metropolitan Washington 
Council of Governments for projects not 
previously coordinated through an 
installation master plan; 

i. The status of community 
participation, including a summary of 
community views; 

j. Schedule for construction and 
occupancy; 

k. Total cost of project and funding 
status; and 

1. A Transportation Management 
Program (TMP) for all work sites of: (1) 
500 or more employees (including 
existing and proposed additional 
employees on a site), containing 
strategies to ensure that the proposed 
project can be accommodated without 
unacceptable impacts on existing and 
planned transportation facilities. Where 
the TMP for a project is an integral part 
of a larger TMP previously approved in 
the Commission's review of an 





installation master plan, a summary of 
the applicable provisions of the larger 
program should be provided. The TMP 


strategies to minimize vehicle work trips 
to the project site during both peak and 
off-peak hours. Examples of such 


public transit usage and public transit 
and ridesharing information services. 
The TMP should also include 
descriptions of existing and projected 
peak hour traffic by mode, a summary of 
existing and proposed parking by types 
of assignment (official cars, vanpools, 
carpools, single occupant vehicles, etc.), 
and an evaluation of the projected 
transportation impacts from the project; 
and (2) 100 to 500 employees, where 
practicable. 

The project report constitutes the 
development program information 
required for Commission review of 
location and program where site 
acquisition is involved. In cases in 
which information required in the 
project report is fully provided in the 
required environmental documentation, 
it need not be repeated in the project 
report. A project report Supplement fully 
updating the information contained in a 
project report submitted at the initial 
review stage may be submitted for 
successive stages. The Supplement 
should include responses to the 
recommendations, if any, of the 
Commission at the previous stage of 
review. 

2. Environmental Document. The 
environmental document prepared by 
the sponsoring agency pursuant to the 
National Environmental Policy Act of 
1969, as amended, (NEPA} and Council 
on Environmental Quality Regulations 
shall be a part of the project submission. 
The document shall be an 
environmental impact statement (EIS), if 
required pursuant to section 102(2)(C) of 
the NEPA. If an EIS is not required, an 
environmental assessment shall be 
submitted, unless the sponsoring agency 
provides documentation that the project 
has been determined to be a categorical 
exclusion pursuant to its environmental 
policies and procedures. A 
determination as to whether the NEPA 
process is completed should accompany 
an environmental assessment. The 
environmental document submitted at 
the initial review stage may be used for 
successive stages if sufficient for those 
stages and no substantial changes have 
been made in the proposal. Where 
substantial changes are made, the 
appropriate environmental document 
shall be supplemented or amended by 
the sponsoring agency and resubmitted 


at the appropriate successive review 
stage. 

Each submission by an agency of the 
District of Columbia Government shall 
include an environmental assessment. If 
the proposed development is a District 
of Columbia public building within the 
boundaries of the central area of the 
District, as defined by concurrent action 
of the Commission and Council of the 
District of Columbia, the Commission 
will have responsibility for determining 
the appropriate environmental 
document for its action. An 
environmental impact statement (EIS), if 
required in conjunction with 
Commission action on the project, will 
be based on the environmental 
information submitted by the sponsoring 
agency. Steps to be taken in such a case 
are discussed in section 5.D. 

3. Historic Preservation Report. Each 
submission shall inchade an analysis of 
the effects, if any, the proposed project 
will have on recognized historic 
resources both on the site and in its 
vicinity. Each submission by a Federal 
agency shall also include a 
determination by the head of that 
agency, or other authorized official, as 
to whether the project is subject fo 
section 106 of the National Historic 
Preservation Act of 1966, as amended, or 
section 2{b) of Executive Order 11593 of 
May 13, 1971. The review procedures 
pursuant to section 106 require 
consultation with the affected State 
Historic Preservation Officer (SHPO) 
and, in many cases, the Advisory 
Council on Historic Preservation 
(ACHP). If the responsible official 
determines that a review pursuant to 
section 106 is required, the agency shall 
in the initial submission to the 
Commission (location and program, 
design/development concept, or 
preliminary plan stage) include a copy 
of its letter to the affected SHPO 
initiating the review process. 

In general, evidence of initiation of 
consultation with the affected SHPO 
will suffice at the initial review stage. In 
some cases, however, because of the 
potential impacts of a project on 
recognized historic resources on its site 
or in the vicinity, the Executive Director 
may require that the sponsoring agency 
obtain the views of the affected SHPO, 
or the review body advising that SHPO, 
prior to Commission action on the 
project at the initial stage. The early 
contact between sponsoring agencies 
and the Commission staff recommended 
in section 3 is intended to provide an 
opportunity to identify the level of 
progress required in the section 106 
review prior to the Commission's initial 
review of a project. Each submission by 
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a Federal agency of final plans shall 
include a copy of the letter(s} from the 
SHPO and/or ACHP certifying 
compliance with section 106, if 
applicable. 

If the proposed development is a 
District of Columbia public building 
within the boundaries of the central 
area of the District, as defined by 
concurrent action cf the Commission 
and Council of the District of Columbia, 
the Commission will have responsibility 
for compliance with section 106, if 
applicable. Steps to be taken in such 
cases are discussed in section 5.E. 

4. Floodplain Management and 
Wetlands Protection. The initial 
submission by a Federal agency for a 
project to be located in a floodplain or 
wetland shall include a copy of the 
agency's Statement of Findings pursuant 
to Executive Order 11968 or Executive 
Order 11990. The Statement, if required, 
should evaluate potential impacts and 
identify proposed mitigation measures. 


B. Maps and Drawings 


1. Location and Program submissions 
shall include vicinity and boundary 
maps and, as appropriate, a basic 
development proposals map, as follows: 

a. Vicinity Map. The vicinity map, 
indicating the boundaries of the site 
proposed to be acquired and building 
outlines, streets, and other physical 
features, both within the site and in the 
surrounding area, shall be submitted at 
a scale of 1 inch equals 400 feet, or 
larger. It shall cover an area extending 
at least 500 feet in all directions beyond 
the boundaries of the site proposed to be 
acquired. Existing land uses and zoning 
shall be shown on the map. Where 
adopted local and/or state plans 
propose changes in surrounding 
transportation facilities, land use, or 
zoning, the proposed changes shall be 
shown on the vicinity map. If the 
proposed changes cannot be clearly 
depicted in combination with existing 
conditions, a separate vicinity map 
showing the site in relation to planned 
surrounding conditions shall be 
provided. 

b. Boundary Map. The boundary map 
shall be submitted uncolored, at a scale 
of at least 1 inch equals 50 feet for sites 
of less than 40 acres and at least 1 inch 
equals 100 feet for larger sites, and shall 
contain the following information: 

(1) Boundary dimensions; 

(2) Existing topography of the site, 
preferably at 1- or 2-foot contour 
intervals; and 

(3) Outlines of existing buildings, with 
annotations indicating those proposed to 
remain and to be demolished; roadways 
and parking areas; existing vehicular 
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entrances to the site; major utilities; 
walkways, fences, walls, and other man- 
made improvements; and substantial 
groupings of trees and shrubs. 

c. Basic Development Proposals Map. 
To the extent identified at the time of 
the Location and Program submission, 
basic development proposals should be 
submitted on an uncolored map at the 
same scale as the required boundary 
map. The basic development proposals 
can be combined with the boundary 
map if the information presented is clear 
and readable. Basic development 
information includes such features as 
general building locations, proposed 
vehicular access points and roadway 
locations, proposed groupings of trees 
and other basic landscape features, and 
any other identified building or site 
design features. A basic development 
proposals map is not a required part of a 
location and program submission but 
should be submitted where early 
development proposals have been 
identified, in order to provide the easiest 
possible opportunity for Commission 
comment on such proposals. 

2. Design/Development Concept 
submissions, as noted in section 3.B., are 
generally made only for those projects 
for which, because of their size and/or 
projected impacts, early Commission 
review and guidance on design issues is 
necessary or appropriate. Because such 
submissions will often be focused on 
specific development issues or expected 
impacts, flexibility is permitted in the 
type and level of definition of 
information incorporated in the concept 
drawings. A submission shall be 
considered as Development Concepts in 
cases where it focuses principally on 
basic development issues, such as the 
allocation of the site to various uses and 
activities and the identification of 
principal access points. In cases where 
the submission addresses site and/or 
building design issues at a more detailed 
conceptual level, it will be considered as 
Design Concepts. The recommended 
early contact between sponsoring 
agencies and the Commission staff is 
intended to provide an opportunity to 
determine the appropriate level of detail 
for concept submissions, where 
applicable. Concept submissions shall 
include the following, as applicable: 

a. Vicinity Map. A vicinity map 
containing the information outlined in 
section 4.B.1.a. shall be provided for all 
concept submissions. 

b. Design/Development Concept 
Drawings. 

(1) Site Concepts. Where the proposed 
project involves site development 
proposals, including the siting of 
buildings and structures, concept 
submissions shall include a site 


development concepts drawing 
containing, to the extent possible at the 
concept stage, the following information, 
as applicable: 

(a) Site boundaries, including 
dimensions; 

(b) Existing topography of the site, 
preferably at 1- or 2-foot contour 
intervals, and a general indication of 
~ proposed substantial site grading; 
an 

(c) Outlines of all existing man-made 
features proposed to remain; the general 
location and footprint of proposed 
buildings and structures; and the general 
location and outline of all major 
proposed site improvements, including 
roadways and parking areas, major 
walkways, stormwater management 
facilities, and landscape proposals; and, 
for design concepts submissions, any 
additional information or proposals 
indicating early design direction. 

(2) Building Concepts. Where the 
proposed project involves proposed 
buildings or structures, concept 
submissions shall include building/ 
structure concept drawings, except in 
cases in which the sponsoring agency 
and the Commission staff have 
concluded that the submission should be 
limited to site development proposals. 
The building/structure concept drawings 
shall contain, to the extent possible at 
the concept stage, the following 
information, as applicable: 

(a) Schematic floor plans indicating 
pedestrian and vehicular entrances, 
general allocation of principal uses, 
public areas, and any proposed special 
interior features; 

(b) Schematic elevations indicating 
the height of the building or structure, 
general bulk and massing, tentative 
fenestration proposals, and other similar 
features affecting the general design 
concept for and character of the 
proposed building or structure; and 

(c) For design concepts submissions, 
any additional information or proposals 
indicating early design direction for the 
building or structure. 

3. Preliminary and Final submissions 
(including Site and Building Plans, 
Building Plans, Site Development Plans, 
and Commemorative Works Designs) 
shall include the following, as 
applicable: 

a. Vicinity Map. A vicinity map 
containing the information outlined in 
section 4.B.1.a. shall be provided for all 
preliminary and final plan submissions. 

b. Site Plan. A site plan shall be 
provided for all preliminary and final 
plan submissions, except building plans 
for renovation of existing buildings 
where no site improvements are 
proposed. The site plan shall be 
uncolored and presented at a scale of at 
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least 1 inch equals 50 feet for sites of 
less than 40 acres and at least 1 inch 
equals 100 feet for larger sites, and shall 
contain the following information: 

(1) Site boundaries, including 
dimensions; 

(2) Existing and proposed topography 
of the site, preferably at 1- or 2-foot 
contour intervals; and 

(3) Outlines of all existing man-made 
features proposed to remain and all 
proposed buildings, structures, and 
related improvements on and 
immediately adjacent to the site, 
including, but not limited to, access 
ways, driveways, sidewalks, walls, 
fences, loading areas, and off-street 
parking. 

When the proposed improvements 
involve only a portion of the site of a 
facility, the site plan shall include all the 
site area of the facility, showing the 
relationship between the portion of the 
site to be improved and the portion to 
remain undisturbed. When an existing 
adjacent facility has an integral 
supporting relationship to a facility to be 
constructed or improved, such as a 
parking lot that is proposed to serve a 
new office facility, the site of the 
adjacent facility shall be included in the 
site plan to show the functional 
relationship of the facilities. 

c. Landscape and Grading Plan. A 
landscape and grading plan shall be 
submitted for all preliminary and final 
plan submissions, except building plans 
for renovation of existing buildings 
where no site improvements are 
proposed. The landscape and grading 
plan should preferably be submitted as 
a separate plan but may be incorporated 
with the site plan if the combined plan is 
clear and readable. If presented as a 
separate plan, the landscape and 
grading plan shall be at the same scale 
as the site plan. The following 
information shall be included, as 
applicable: 

(1) Existing and proposed topography 
of the site, preferably at 1- or 2-foot 
contour intervals; 

(2) General locations of all existing-to- 
remain, existing-to-be-removed, and 
proposed trees, shrubs, and other plant 
materials; and 

(3) At the preliminary stage, general 
identification of proposed plant 
materials, and, at the final stage, a list of 
the type, quantity, and size‘of the 
proposed plant materials. 

d. Stormwater Management and 
Erosion and Sedimentation Control 
Plan. A stormwater management and 
erosion and sedimentation control plan 
shall be provided for all final plan 
submissions for projects for which there 
is more than 5,000 square feet of 





disturbed site area. The plan shall 
indicate the locations and size of natural 
drainageways, storm sewer lines and 
outfalls, infiltration devices, retention 
and detention ponds, and any other 
needed mitigation measures to control 
stormwater runoff and limit erosion and 
sedimentation on the site, with back-up 
calculations. The plan may be 
incorporated in the environmental 
document for the project. 

e. Floor Plans. Floor plans shall be 
submitted at preliminary and final 
stages for each floor of all proposed 
buildings, indicating the following: 

(1) Uses allocated to all interior 
spaces; 

(2) Interior partitions, stairs, and 
elevators, 

(3) Overall dimensions; 

(4) Dimensions of interior spaces; and 

(5) Elevations of various floor levels. 

The scale of the floor plans shall be 
commensurate with sheet size 
limitations indicated in section 4.D.1. In 
general, the scale of floor plans should 
be sufficiently large to permit 
presentation of the plans in a 
eee at a distance of 20 to 25 

eet. 

{. Elevations. Elevations of all sides of 
all proposed buildings or structures shall 
be submitted at preliminary and final 
stages, at the same scale as the floor 
plans, indicating, but not limited to, the 
following: 

(1) The height of the building or 
structure and its bulk and massing; 

(2) All pedestrian and vehicular 
entrances; 

(3) Fenestration; 

(4) At the preliminary stage, general 
identification of proposed materials, 
and, at the final stage, detailed 
identification of proposed materials; 

(5) The treatment of the roof and all 
related appurtenances, including 
features such as penthouses, ventilation 
shafts, chimneys, smoke stacks, 
antennas, and related screening; and 

(6) in the District of Columbia, the 
point of measurement of the height of 
the proposed building in accordance 
with the Zoning Act. 

g- Sections. At least two cross 
sections through all proposed buildings, 
at the same scale as the floor plans, 
shall be submitted at preliminary and 
final stages. One or more exterior wall 
sections illustrating the proposed 
installation of principal exterior 
materials identified at the preliminary 
and final stages shall also be submitted. 

h. Roof Plan. Roof plans for all 
buildings shall be submitted at 
preliminary and final stages, at the same 
scale as the floor plans, indicating the 


(1) The proposed design of the roof 
-— materials and finishes to be used; 

(2) Proposed roof appurtenances, 
including alt proposed screening. 
(Antenna installations are also subject 
to separate Commission guidelines and 
submission requirements.) 

i. Construction and Equipment 
Drawings. Construction and equipment 
drawings for exterior building features, 
site work, and any proposals requiring 
coordination with off-site activities shall 
be submitted at the final stage. 

C. Presentation Materials 


1. Rendered plans and perspectives. 
Rendered plan maps and drawings shall 
be submitted at each review stage. 
Rendered presentation maps and 
drawings should be presented in color, 
using zip-a-tone, magic marker, or other 
suitable media. At least one rendered 
perspective of all proposed buildings 
and substantial site developments shall 
be submitted at the design/development 
concept stage, as applicable, and at 
preliminary and final stages. 
Perspectives prepared at an early stage 
may be resubmitted at later stages if the 
project design has remained unchanged. 

2. Models. A model shall be submitted 
for all major development proposals. 
The early contact between sponsoring 
agencies and the Commission staff 
recommended in section 3 is intended to 
provide an opportunity for the 
Commission staff to advise whether a 
proposed project is a “major” 
development requiring a model. 
Agencies uncertain as to the 
requirement of a model for a particular 
submission are urged to contact the 
Commission staff for clarification. 
Models shall depict topography, 
existing-to-remain and proposed new 
buildings and improvements, pedestrian 
and vehicular circulation, parking and 
loading areas, and principal areas of 
vegetation. They should be prepared at 
the same scale as the project site plan, 
or larger, if necessary for presentation 
purposes. 

D. Form of Submissions 


1. Sheet Size. Submission drawings 
should be a standardized sheet size, 
whenever possible, and shall not exceed 
a sheet size of 33 by 44 inches, in order 
to be compatible with the Commission's 
microfilm file requirements. For projects 
requiring larger maps or drawings, 
multiple sheets within the maximum size 
limits, covering portions of the subject 
and with match lines, may be submitted. 

2. Reduced Size Drawings. One set of 
maps and drawings, including the 
vicinity map, boundary map, site plan, 
landscape and grading plan, floor plans 
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of the entrance level and any other 
levels containing major public spaces, 
and elevations, as applicable to the 
specific type of submission being made, 
shall be submitted at a reduced page 
size no greater than 8% by 14 inches. 
This reduced set of drawings shall be 
presented in a form that will permit 
reproduction by standard copying 
machine to facilitate distribution of 
copies to members of the Commission. 
3. Namber of Copies. At least three 
sets of maps and drawings, except 
construction and equipment drawings, 
at full sheet size, and narrative 
materials and data shall be submitted at 
all stages of review for all projects. One 
set of construction and equipment 
drawings, as described in section 
4.B.3.h., shall be submitted at the final 
stage. As discussed in sections 1.D. and 
5, for projects not located on sites for 
which master plans are required, the 
location and program and preliminary 
plans submissions will no 
constitute the master plan for such sites 
and must be referred to other agencies 
and organizations as part of the 
Commission's review process. The 
number of complete sets of submission 
materials required in such cases shall be 
determined pursuant to section 4.D. of 
the Commission’s Master Plan 
Submission Requirements. 


Section 5—Proiect Plans Coordination 
and Review Process 


The following steps are involved in 
the coordination and review of project 
plans prior to and during their 
preparation by a sponsoring agency and 
following their submission to the 
Commission: 

A. Early Contact with Commission 
staff. As noted in section 3, sponsoring 
agencies should contact the Commission 
staff at the earliest possible time in 
considering the proposed acquisition of 
land and in the siting and initial 
planning and design of proposed new 
developments within the Region. The 
early contact provides an opportunity to 
discuss and make decisions on the 
following matters: The need for, as well 
as the eppropriate level of detail for, 
concept submissions for complex 
projects; the type and scope of 
environmental documentation required; 
the level of progress required in the 
section 106 review prior to the 
Commission’s initial review of a project, 
where applicable; the need for a model 
as part of the presentation materials; 
and the need for early consultation with 
other organizations as part of the 
intergovernmental review process, 
where applicable. 
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B. Early Consultation on Proposed 
Project with Other Affected Government 
Agencies. If the Commission staff and a 
sponsoring agency determine in their 
early contact that the planning for a 
particular project requires early 
consultation with other agencies, the 
Commission staff will, as appropriate 
contact the planning agency, 
intergovernmental review officer, chief 
administrative officer, and responsible 
elected official of the local government 
and the affected area and state 
clearinghouses about the project and the 
anticipated submission schedule. Where 
appropriate, the Commission will 
arrange a meeting of concerned agencies 
with the sponsoring agency to discuss a 
project prior to the initial submission to 
the Commission. The purpose of this 
step is to give local, regional, and state 
agencies an opportunity to learn about 
proposed Federal development in the 
Region and permit early identification of 
possible questions, issues, and concerns. 
This step in the submission and review 
process has been established in 
accordance with section 5{a} of the 
Commission’s Procedures for 
Intergovernmental Cooperation in 
Federal Planning in the National 
Capital Region. 

In general, early consultation will be 
required on sites not covered by master 
plans. Frequently, the coordination 
previously provided through the review 
of an agency’s master plan will satisfy 
early consultation requirements for 
projects within the installation covered 
by the master plan. 

C. Submission Schedule. Sponsoring 
agencies shall make submissions 
(including all required materials) in 
accordance with established monthly 
deadlines that are available from the 
Commission staff. 

D. Environmental Documentation by 
the Commission, Where Required. As 
discussed in section 4.A.2., if the 
proposed development is a District of 
Columbia public building within the 
central area of the District, as 
concurrently defined by the Commission 
and the Council of the District of 
Columbia, the Commission will have 
responsibility for the preparation of an 
EIS, if required. At the time of the initial 
submission for such a project by the 
sponsoring agency, the Executive 
Director shall determine the appropriate 
environmental document required for 
Commission action. If the environmental 
information submitted is not sufficient 
for the making of a determination, more 
information will be requested from the 
sponsoring agency. If the Executive 
Director, after consultation with the 
sponsoring agency, determines that an 


EIS is required for Commission action, 
the Commission will prepare an EIS __ 
based on the environmental information 
submitted by the agency. Commission 
action will then be scheduled in 
accordance with the requirements of the 
NEPA process. 

E. Commission Compliance with 
Section 106 of the National Historic 
Preservation Act of 1966, as amended, if 
required. As discussed in section 4.A.3., 
if the proposed development is a District 
of Columbia public building within the 
boundaries of the central area of the 
District, as defined by concurrent action 
of the Commission and Council of the 
District of Columbia, the Commission 
will have responsibility for compliance 
with section 108, if applicable. At the 
time of the initial submission for such a 
project by the sponsoring agency, the 
Executive Director shall determine 
whether the proposed development is 
subject to the provisions of section 106. 
If he so determines, the Executive 
Director will initiate procedures for 
compliance. Commission review of the 
submission can then proceed, unless the 
Executive Director determines that the 
views of the District of Columbia SHPO 
or the District of Columbia Historic 

reservation Review Board are required 
prior to the Commission's initial action, 
because of the potential impacts of a 
project on recognized historic resources 
on its site or in the vicinity. Compliance 
with section 106 shall be completed 
prior to Commission action on final site 
and building plans for District of 
Columbia public buildings in the central 
area. 

F. Commission Coordinating 
Committee. Submissions for proposed 
projects located in, or adjacent to, the 
District of Columbia, shall be referred 
by the Commission staff to the 
Commission’s Coordinating Committee, 
pursuant to section 2(d) of the Planning 
Act. The purpose of this referral is to 
ensure that such projects are 
coordinated with interested and affected 
District of Columbia and Federal 
agencies. 

G. Referral, Where Appropriate, of 
Project Plan. Upon receipt of location 
and program and preliminary plan 
submissions for projects on sites not 
covered by a master plan and not 
subject to review by the Commission’s 
Coordinating Committee, the 
Commission will refer the submission to 
the affected local planning agency and 
regional and state clearinghouse for 
review and comment. The submission 
will also be referred by the regional 
clearinghouse to the designated 
intergovernmental review official of the 
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affected jurisdiction for review and 
comment. 

H. Resolution of Planning Issues. 
Upon the identification of any planning 
issues by the Coordinating Committee or 
in the referral of a submission, the 
Commission staff, in conjunction with 
the staff of the Metropolitan Washington 
Council of Governments, will work with 
the affected local, regional, or state 
agencies and the sponsoring agency to 
resolve such issues. 

I. Review, Evaluation, and 
Recommendation of the Commission 
Staff. Following the receipt of comments 
from other organizations and the 
Coordinating Committee, where 
appropriate, the staff will prepare 
recommendations for action by the 
Commission on the project submission. 
The staff recommendations will 
normally be provided to the Commission 
and made available to the sponsoring 
agency and the general public 
approximately one week in advance of 
the scheduled Commission review and 
action on the submission. In infrequent 
cases, unresolved issues may delay the 
staff's recommendation. In such a case 
the staff will consult with the sponsoring 
agency as to the reasons for the delay 
and the necessary steps to resolve 
outstanding issues. 

J. Notification to the Public and Public 
Participation in Commission Review. In 
accordance with the Commission’s 
Revised Procedures for Public 
Participation, organizations in the 
vicinity of a project site will receive a 
notice titled “Tentative Agenda Items” 
indicating the tentative schedule for the 
Commission’s review of a submission. 
Organizations or individuals may submit 
written comments for consideration by 
the Executive Director in the 
preparation of staff recommendations. 
In addition, organizations or individuals 
may appear before the Commission to 
comment on a project submission 
and/or the Commission staff's 
recommendations on the submission. 

K. Review and Action of the 
Commission. The Commission will 
review the project submission at a 
scheduled meeting. The Commission 
staff will notify the sponsoring agency of 
the schedule for review and any 
requirements concerning its 
participation in the presentation of the 
submission to the Commission. 

L. Official Notification of Commission 
Action. Notification of the Commission 
action on a project submission will be 
provided by letter to the sponsoring 
agency immediately following such 
action. 





Section 6—Time Period for Review 


Project submissions for sites for which 
referral to local, regional, and state 
agencies is required will be subject to a 
review period of approximately 90 days, 
wherever possible, 60 days of which will 
be devoted to review by the agencies 
receiving the referral. A sponsoring 
agency may request a reduction of 30 
days of this review period from the 
Executive Director if special and 
unusual circumstances warrant, but 
every effort should be made to comply 
with the 90-day review period. Project 
submissions for sites not requiring such 
referral will normally be subject to a 
review period of approximately 30 days. 


Section 7—Delegation of Authority to 
Executive Director 


With respect to projects outside the 
District of Columbia but within the 
National Capital Region on reservations 
or sites for which the Commission has 
submitted to the agency its report and 
recommendations on the master plan 
therefor, the Executive Director may 
make environmental impact findings on 
and approve the following: 

A. Preliminary and final site and 
building plans for proposed temporary 
or permanent additions of less than 
10,000 square feet of floor area to 
existing structures and for temporary or 
permanent structures of less than 10,000 
square feet of floor area, if the Executive 
Director determines that (1) the 
proposed development (a) is consistent 
with the recommendations of the 
Commission on the land use and 
circulation plan elements of the master 
plan, (b) will have no significant adverse 
impact on the environment, access and 
egress facilities, and utilities, and (c) is 
compatible with existing and proposed 
developments in its immediate vicinity, 
‘and (2) the addition or relocation of 
employees to the proposed development 
would not cause a significant impact on 
low- and/or moderate-income housing 
ee in the vicinity of the development; 


B. Final site and building plans where 
such plans conform to applicable 
recommendations made by the 
Commission in its review of the 
preliminary site and building plans for 
the project and of any EIS or 
environmental assessment submitted 
pursuant to the Commission's 
Environmental Policies and Procedures. 
Robert E. Gresham, 

Assistant Executive Director for Operations. 
[FR Doc. 90-24516 Filed 10-17-80; 8:45 am] 
GILLING CODE 7502-02- 


NATIONAL COMMISSION ON 
CHILDREN 


Hearing 


Background 

The National Commission on Children 
was created by Public Law 100-203, 
December 22, 1987 as an amendment to 
the Social Security Act. The purpose of 
the law is to establish a nonpartisan 
Commission directed to study the 
problems of children in the areas of 
health, education, social services, 
income security, and tax policy. 

The powers of the Commission are 
vested in Commissioners consisting of 
36 voting members as follows: 

1. Twelve members appointed by the 
President 

2. Twelve members appointed by the 
Speaker of the House of Representatives 

3. Twelve members appointed by the 
President pro tempore of the Senate. 


This notice announces a Hearing and 
Meeting of the National Commission on 
Children to be held in Minneapolis, 
Minnesota. 


Hearing 


Time: 1 p.m.—4 p.m., Thursday, 
October 18, 1990. 

Place: St. Paul Technical College, 235 
Marshall Street, St. Paul, Minnesota. 

Status: 1 p.m.-4 p.m. Open to the 
public. 

Agenda: Field Hearing on “Building a 
Productive Labor Force.” 


Meeting 

Time: 9 a.m.-4 p.m., Friday, October 
19, 1990. 

Place: Hyatt Regency, 13 Nicollet 
Mall, Minneapolis, Minnesota. 

Status: 9 a.m.—4 p.m. Open to the 
public. 

Contact: Jeannine Atalay, (202) 254— 
3800. 

Dated: October 10, 1990. 
John D. Rockefeller, IV, 
Chairman, National Commission on Children. 
[FR Doc. 90-24604 Filed 10-17-90; 8:45 am] 
BILLING CODE 6820-37-64 


NATIONAL SCIENCE FOUNDATION 


Permit Applications Received Under 
the Antarctic Conservation Act of 1978 


AGENCY: National Science Foundation. 
ACTION: Notice of Permit Applications 
Received Under the Antarctic 
Conservaton Act of 1978 (Pub. L. 95- 
541). 


SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permit applications received to 
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conduct activities regulated under the 
Antarctic received to conduct activities 
regulated under the Antarctic 
Conservation Act of 1978. NSF has 
published regulations under the 
Antarctic Conservation Act of 1978 at 
title 45 part 670 of the Code of Federal 
Regulatons. This is the required notice 
of permit applications received. 


DATES: Interested parties are invited to 
submit written data, comments, or views 
with respect to these permit applications 
by November 19, 1990. Permit 
applications maybe inspected by 
interested parties at the Permit Office, 
address below. 


ADDRESSES: Comments should be 
addressed to Permit Office, Room 627, 
Division of Polar Programs, National 
Science Foundation, Washington, DC 
20550. 


FOR FURTHER INFORMATION CONTACT: 
Charles E. Myers at the above address 
or (202) 357-7934. 


SUPPLEMENTARY INFORMATION: The 
National Science Foundation, as 
directed by the Antarctic Conservation 
Act of 1978 (Public Law 95-541), has 
developed regulations that implement 
the “Agreed Measures for the 
conservation of Antarctic Fauna and 
Flora” for all United States citizens. The 
Agreed Measures, developed in 1964 by 
the Antarctic Treaty Consultative 
Parties, recommended establishment of 
a permit system for various activities in 
Antarctica and designation of certain 
animals and certain geographic areas as 
requiring special protection. The 
regulations establish such a permit 
system to designate Specially Protected 
Areas and Sites of Special Scientific 
Interest. 

The applications received are as 
follow: 


1. Applicant 


Rennie S. Holt, Southwest Fisheries 
Science Center, National Marine 
Fisheries Service, NOAA, La Jolla, 
California 92038. 


Activity for Which Permit Requested 


Taking. Import into USA. The applicant 
is conducting studies of food web 
dynamics of krill-consuming species of 
seabirds, and proposes to use doubly- 
labeled water techniques (using the 
stable, non-radioactive isotopes of 
oxygen-18 and deuterium) to measure 
energy requirements of penguins and 
other sea birds. Blood samples will be 
taken from birds and samples will be 
returned to the U.S. for analysis. 
Seabirds will be taken by capture and 
release for (numbers refer to table 
below): (1) banding and/or marking, (2) 
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measuring, weighing, and/or examining, 
(3) stomach pumping, (4) attaching/ 
removing instruments, and (5) injecting 
isotopes and/or drawing blood samples. 
An unspecified number of seabirds and 
seals may be incidentally disturbed 
during research; efforts will be made to 
avoid or minimize such disturbance. 


Chinstrap 
penguin. 
Chinstrap 
penguin. 
Chinstrap 
penguin. 
Chinstrap 
Penguin. 
Chinstrap 
penguin. 


Macaroni 
penguin. 

Macaroni Capt/release 
penguin. #5. 


Cape petrel..... Capt/release 


#1. 


Shethbill. 


Location 

Antractic Penisula area. 
Dates 

November 1990-October 1992. 
2. Applicant 


Jonathan H. Berg, Department of 
Geology, Northern Illinois University, 
Dekalb, Illinois 60115. 


Activity for Which Permit Requested 


Enter Specially Protected Area. Enter 
Site of Special Scientific Interest. The 
applicant is conducting geological 
research and requests permission to 
enter Specially Protected Area No. 4, 
Sabrina Island and Site of Special 
Scientific Interest No. 4, Cape Crozier to 
collect rock samples. The types of rocks 
available at these sites are not available 
elsewhere. 


Location 


Cape Crozier; Sabrina Island; 
Antractica. 


Dates 


December 1990-January 1991. 
Charles Myers, 
Permit Office. 
[FR Doc. 90-24499 Filed 10-17-90; 8:45 am} 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards Subcommittee on 
Advanced Pressurized Water 
Reactors; Meeting 


The Subcommittee on Advanced 
Pressurized Water Reactors will hold a 
meeting on November 1, 1990, room 
P-110, 7920 Norfolk Avenue, Bethesda, 
MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Thursday, November 1, 1990—8:30 
a.m. until the conclusion of business. 

The Subcommittee will discuss the 
licensing review basis document for the 
CE System 80+ designs. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those sessions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of Combustion 
Engineering, NRC staff, their 
consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or ° 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the cognizant ACRS 
staff member, Mr. Medhat M. E]- 
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Zeftawy (telephone 301/492-9901) 
between 7:30 a.m. and 4:15 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: October 11, 1990. 
Gary R. Quittschreiber, 
Chief, Nuclear Reactors Branch. 
[FR Doc. 90-24514 Filed 10-17-90; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Subcommittee on 
improved Light Water Reactors; 
Meeting 


The Subcommittee on Improved Light 
Water Reactors will hold a meeting on 
October 31, 1990, room P-110, 7920 
Norfolk Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, October 31, 1990—8:30 
a.m. until 11 a.m. The Subcommittee will 
discuss and review the latest NRC staff 
proposal regarding the level of design 
detail under 10 CFR part 52. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting open to the public, and 
questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff 
and NUMARC regarding this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the cognizant ACRS 
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staff member, Mr. Medhat El-Zeftawy 
(telephone 301/492-9901) between 7:30 
a.m. and 4:15 p.m. Persons planning to 
attend this meeting are urged to contact 
the above: named individual one or two 
days before the scheduled meeting to be 
advised of any changes in schedule, etc., 
which may have occurred. 


Dated: October 11, 1990. 
Gary R. Quittschreiber, 
Chief, Nuclear Reactors Branch. 
[FR Doc. 90-24515 Filed 10-17-90; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 70-25] 


Notice is hereby given thatthe 
Nuclear Regulatory Commission (NRC) 
has closed the temporary local public 
document.room (LPDR) for Rockwell 
International Corporation, Rocketdyne 
Division's Santa Susana Field 
Laboratory. 

The LPDR was maintained at the 
Chatsworth Branch Library, Chatsworth, 
California, for the duration of the 
proceedings on Rockwell Internatonal 
Corporation's request to renew the 
special material license for this facility 
(Special Material License Number SNM- 

21). 


Rocketdyne Division of Rockwell 
International Corporation terminated all 
activities involving materials authorized 
under the license effective April 4, 1990, 
and withdrew its application for 
renewal of the license. The 
Memorandum and Order dismissing the 
case was issued on April 4, 1990 by NRC 
Administrative Judge Peter B. Bloch. 

Questions concerning the NRC’s local 
public Document room program may be 
addressed to Ms. Jona Souder, LPDR_- 
Program Manager, Freedom of 
Information Act/Local Public Document 
Room Branch; Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone number (800) 638— 
8081, toll-free. 


Dated at Bethesda, Maryland, this 11th day 
of October, 1990. 

For the Nuclear Regulatory Commission. 
Donnie H. Grimsley, 


Director, Division of Freedom of Safacatistion 
and Publications Services, Office of 
Administration. 


{FR Doc. 90-24605 Filed 10-17-90; 8:45 mn 
BILLING CODE 7590-01-m 


[Docket No. 50-219] 


GPU Nuclear Corp.; Notice of 
Consideration of issuance of 
Amendment to Provisional Operating 
License and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-16, issued to GPU Nuclear 
Corporation (GPUN, the licensee), for 
operation of the Oyster Creek Nuclear 
Generating Station located in Ocean 
County, New Jersey. 

The amendment would revise the 
Technical Specifications to 
accommodate implementation of a 21 
month operating cycle with a 3 month 
outage, or a 24 month plant refueling 
cycle for Technical Specification 
surveillance intervals which will expire 
prior to the currently scheduled 13R 
refueling outage. Specifically, license 
Condition 2.c.(7) is revised to extend 
inspections of all accessible surfaces 
and welds of both core spray spargers 
and repair assemblies from each 
refueling outage to at least once per 24 
months. 

Technical Specification Table 4.15.2 is 
revised to extend the channel 
calibrations for the Radioactive Noble 
Gas Monitors and the Effluent Flow 
Measuring Devices for the Main Stack 
Monitoring System and the Turbine 
Building Ventilation Monitoring System 
from once per 18 months to once per 24 
months. The legend to Table 4.15.2 is 
revised to include the designation of 1/ 
24 = once per 24 months. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By November 19, 1990, the licensee 
may file a requested for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission's - 
Public. Document Room, the Gelman 
Building, 2120 L Street, NW., P 
Washington, DC 20555 and at the Local: 
Public Document Room located at 
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Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753: If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act.to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order may be entered in the 
proceeding on the petitioner's interest. 
The petition should also identify the 
specific aspect(s) of the subject matter 
of the proceeding as to which petitioner 
wishes to intervene. Any person who 
has filed a petition for leave to intervene 
or who has been admitted as a party 
may amend the petition without 
requesting leave of the Board up to 
fifteen (15) days prior to the first pre- 
hearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
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the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
Emitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
29555, by the above date. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at 1-(800) 325- 
6000 (in Missouri 1-(800) 342-6700). The 
Western Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
John F. Stolz: petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
cate and page number of this Federal 
Fegister notice. A copy of the petition 
should also be sent to the Office of the 
Ceneral Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Ernest L. Blake, Jr., 
Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, NW., 
Washington, DC 20037, attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a}(1)}(i}-(v) and 2.714(d). 

If a request for a hearing is received, 
the Commission’s staff may issue the 
amendment after it completes its 
technical review and prior to the: 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 


significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated September 21, 1990, 
which is available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the Local Public Document Room, 
Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. 


Dated at Rockville, Maryland, this 12th day 
of October, 1990. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 
Director, Project Directorate I-4, Division of 
Reactor Projects -I/Il, Office of Nuclear 
Reactor Regulation. 
[FR Doc. 90-24597 Filed 10-17-90; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-458] 


Gulf States Utilities Co.; Notice of 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No.. NPF- 
47, issued to Gulf States Utilities 
Company (GSU) (the licensee), for 
operation of the River Bend Station, Unit 
1, located in West Feliciana Parish, 
Louisiana. 

The proposed amendment would 
modify Technical Specification (TS) 
Table 3.8.4.1-1, “Primary Containment 
Penetration Conductor Overcurrent 
Protection Devices,” sections C.1 and 
C.4 to reflect the removal of a load from 
section C.1 and the addition of a load to 
section C.4. The increased load addition 
is a result of the installation of a larger 
Reactor Water Cleanup (RWCU) 
precoat pump motor. The larger pump 
motor will improve precoating of the 
RWCU filter and will improve RWCU 
system performance. The pump is not 
safety-related, but is located in 
containment; therefore, the power 
supply containment penetration must be 
protected against loss of containment 
integrity. This necessitates the change to 
Table 3.8.4.1. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission's 
regulations. 
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The Commission has made a proposed 
determination that the amendment 
requests involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the.probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee provided an analysis that 
addressed the above three standards in 
the amendment application. 

1. No significant increase in the 
probability or consequences of an 
accident previously evaluated results 
from the proposed change because the 
equipment involved in this request 
resides in the non-safety related, low 
pressure portion of the RWCU system 
and is located outside of the reactor 
coolant pressure boundary. The precoat 
pump is only operated when each of the 
demineralizer/filter trains are isolated 
and to be regenerated. The equipment 
involved in this request is not involved 
in any analyzed accident nor called 
upon to mitigate the consequences of 
any event. The conduit, cable end 
equipment associated with this 
modification are being installed in 
accordance with all applicable seismic 
and electrical separation criteria. As 
such, edequate electrical protection in 
conformance with the Technical 
Specification Bases and USAR section 
8.3.1.1.4.3 is provided for all containment 
penetrations used. Operation or failure 
of the equipment installed by this 
modification has no impact on any 
safety related system. Because this 
proposed change does not result in any 
new plant operating modes and 
electrical penetration overcurrent 
protection is provided as described in 
the USAR, this proposed change cannot 
increase the probability or 
consequences of any accident 
previously evaluated. 

2. The proposed change would not 
create the possibility of a new or 
different kind of accident than from any 
previously evaluated because a single 
failure of the equipment installed by this 
modification would at worst cause a 
loss of power to motor control center 
(MCC) 1NHS-MCC2ZE. Loss of this non- 
safety related MCC is assumed by the 
USAR during design basis accident 
conditions and is therefore as previously 
analyzed. No other new, credible failure 
modes can be identified. The circuit 
protection. design is similar to the 





remaining circuits identified in section 
C.4 already listed on Technical 
Specification Table 3.8.4.1-1. 
Additionally, this proposed change does 
not introduce any new plant operating 
modes. Therefore, this proposed change 
cannot create the possibility of a new or 
different kind of accident from any 
previously evaluated. 

3. The proposed change would not 
involve a significant reduction in the 
margin of safety because overcurrent 
protection is provided such that no 
single failure will cause excessive 
current in the penetration conductors. 
This ensures that the overcurrent 
protection is in accordance with the RBS 
USAR. Additionally, the circuit 
protection design is similar to the 
remaining circuits identified in section 
C4 already listed on Technical 
Specification Table 3.8.4.1-1. The 
RWCU system performs no safety 
related function and no safety related 
systems, other than the containment 
penetrations, are affected by this 
modification: Further, the proposed 
change does not result in any new plant 
operating modes. Therefore, the 
proposed change does not result in any 
reduction in the margin of safety. 

Therefore, based cn the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7820 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By November 19, 1990, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 


the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a part in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the local public document 
room located at the Government 
Documents Department, Louisiana State 
University, Baton Rouge, Louisiana 
70803. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the commission or by the 
chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the peitioner in the proceeding, and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; {2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect{s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference schedule in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference schedule 
in the proceeding, a petitioner shall file 
a supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
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litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would takeplace after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
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that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 


A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1 (800) 325-6000 (in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
James C. Linville: petitioner’s name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Mark Wetterhahn, 
Esq., Bishop, Cook, Purcell and Reynolds 
1401 L Street, NW., Washington, DC 
20005, attorney for the licensee. 


Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer, or the 
Atomic Safety and Licensing Board that 
the petition and/or request, should be 
granted based upon a balancing of the 
factors specified in 1.CFR 2.714{a)(1)(i)- 
(v) and 2.714{d). 


For further details with respect to this 
action, see the application for 
amendment dated October 12, 1990, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman, Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803. 


Dated at Rockville, Maryland, this 12th day 
of October 1990. 


For the Nuclear Regulatory Commission. 
George F. Dick, Jr., 
Acting Director, Project Directorate IV-2, 
Division of Reactor Projects—IIl IV, V and 
Special Projects, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 90-24598 filed 10-17-90; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Generalized System of Preferences 
(GSP); Withdrawal of Petition 


SUMMARY: This notice serves to 
announce the withdrawal of a petition 
accepted as part of 1980 GSP Annual 
Review. 

FOR FURTHER INFORMATION CONTACT: 
GSP Subcommittee, Office of the United 
States Trade Representative, 600 17th 
Street, NW., Room 414, Washington, DC 
20506. The telephone number is (202) 
395-6971. 


I. Withdrawal of Petition 


Cydsa Bayer has withdrawn its 
petition concerning Harmonized System 
subheading 2929.15, mixtures of 2,4 and 
2,6 toluenediisocyanates, from 
consideration (case number 90-45). 
However, this case will continue to be 
reviewed during the 1990 Annual 
Review with Petroquimica Rio Tercero 
serving as the sole petitioner. 

David A. Weiss, 

Chairman, Trade Policy Staff Committee. 
[FR Doc. 90-24624 Filed 10-17-90; 8:45 am] 
BILLING CODE 3190-01-M 


OFFICE OF SCIENCE AND THE 
TECHNOLOGY POLICY 


National Advisory Committee on 
Semiconductors 


The purpose of the National Advisory 
Committee on Semiconductors (NACS) 
is to devise and promulate a national 
semiconductor strategy, including 
research and development. The 
implementation of this strategy will 
assure the continued leadership of the 
United States in semiconductor 
technology. The Committee will meet on 
Thursday, November 1, 1990 at Science 
Applications International Corporation, 
1555 Wilson Blvd., 7th Floor, Rosslyn, 
Virginia. The proposed agenda is: 

1. Briefing of the Committee on its 
organization and administration. 

2. Presentations to the Committee by 
NACS members and staff on proposed 
and ongoing studies regarding 
semiconductors. 
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3. Discussion of Working Group 
actions. . 

A portion of the November 1st session 
will be closed to the public. 

The briefing on some of the current 
activities of OSTP necessarily will 
involve discussion of material that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of internal personnel 
procedures of the Executive Office of 
the President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552b. (c)(1), 
(2), and (9)(B). 

A portion of the discussion of panel 
composition will necessitate the 
disclosure of information of a personal 
nature, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C. 552b.(c)(6). 

Because of advance security 
arrangements, persons wishing to attend 
the open portion of the meeting should 
contact Mrs. Kathleen Elim, at (703) 528- 
6090 prior to October 31, 1990. Mrs. Elim 
is also available to provide specific 
information regarding time, place and 
agenda for the open session. 


Dated: October 12, 1990. 
Damar W. Hawkins, 
Executive Assistant, Office of Science and 
Technology Policy. 
[FR Doc. 90-24671 Filed 10-16-90; 8:45 am] 
BILLING CODE 3170-01-M 


PHYSICIAN PAYMENT REVIEW 
COMMISSION 


Commission Meeting 


AGENCY: Physician Payment Review 
Commission. 


ACTION: Notice of public meeting. 


SUMMARY: The Physician Payment 
Review Commission will hold.a public - 
meeting on Thursday, October 25, 1990, 
from 9:30 a.m. to 5:30 p.m., and on 
Friday, October 26, 1990, beginning at 
8:30 a.m. It will be held at the Grand 
Hotel, 2350 M Street, NW., in The 
Ballroom. 

An agenda for the meeting will be 
available on Friday, October 19, 1990. 


ADDRESSES: The Commission office is 
located in suite 510, 2120 L Street, NW., 





Washington, DC. The telephone number 
is 202/653-7220. 

FOR FURTHER INFORMATION CONTACT: 
Lauren LeRoy, Deputy Director, 202/ 
653-7220. 

Paul B. Ginsburg, 

Executive Director. 

{FR Doc. 90-24513 Filed 10-17-90; 8:45 am] 
BILLING CODE 6820-SE-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 34-28531; international Series Rel. 
No. 174; File No. SR-BSE-90-13] 


Self-Regulatory Organizations; Filing 
of Proposed Rule Change by the 
Boston Stock Exchange, inc. Relating 
to the Listing of Index Warrants Based 
on the CAC-40 Index 


Pursuant to section 19({b){1) of the 
Securities Exchange Act of 1934 (“Act"’), 
15 U.S.C. 78s{b){1), notice is hereby 
given that on September 4, 1990, the 
Boston Stock Exchange, Inc. {(“BSE” or 
“Commission”) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in items I, II and Ili 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The BSE proposes to amend its rules 
to allow it to trade, both on a listed and 
Unlisted Trading Privileges {“UTP”) 
basis, index warrants based on the 
CAC-—40 Index (“CAC”), a 
capitalization-weighted index consisting 
of 40 leading stocks listed and traded on 
the Paris Bourse. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for, the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections {A), {B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The BSE is submitting the proposed 
rule change in order to allow the 
Exchange to trade index warrants based 
on the CAC-40 Index. The CAC-40 
Index is an internationally recognized, 
capitalization-weighted index consisting 
of 40 leading stocks listed and traded on 
the Paris Bourse. The CAC-40 Index is 
calculated and managed by the Societe 
des Bourses Francaises. 

Such warrant issues will conform to 
the BSE listing guidelines as proposed in 
BSE filing SR-BSE-90-02,' which 
provide that: {1) The issuer shall have 
assets in excess of $100,000,000 and 
otherwise substantially exceed the 
financial listing criteria of the BSE; (2) 
the term of the warrants shall be for a 
period ranging from one to five years 
from the date of issuance; and (3) the 
minimum public distribution of such 
issues shall be 1,000,000 warrants 
together with a minimum of 400 public 
holders, and have an aggregate market 
value of $4,000,000. In addition, warrants 
which have been approved for trading 
on another national securities exchange 
would be eligible for listing on the BSE. 

CAC-40 index warrants will be direct 
obligations of their issuer subject to 
cash-settlement during their term, and 
either exercisable throughout their life 
{i.e., American style) or exercisable only 
on their expiration date (i.e., European 
style). Upon exercise, or at the warrant 
expiration date {if not exercisable prior 
to such date), the holder of a warrant 
structured as a “put” would receive 
payment in U.S. dollars to the extent 
that the CAC-40 Index has declined 
below a pre-stated cash settlement 
value. Conversely, holders of a warrant 
structured as a “call” would, upon 
exercise or at expiration, receive 
payment in U.S. dollars to the extent 
that the CAC-40 Index has increased 
above the pre-stated cash settlement 
value. If “out-of-the-money” at the time 
of expiration, the warrants would expire 
worthless. 

Trading in warrants will be subject to 
several safeguards designed to ensure 
investor protection. In SR-BSE-90-02, 
the BSE proposed suitability standards 
applicable to recommendations to 
customers of index warrants and 
transactions in customer accounts. 
Specifically, the proposed amendments 
to the BSE’s rules will make options 


' As of the date of this release, SR-BSE-90-02 has 
not been approved by the Commission. Approval of 
SR-BSE-90-02 must occur before approval of the 
Exchange's proposal to list warrants based on the 
CAC. 
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suitability standards applicable to 
recommendations regarding index 
warrants, so that members or member 
organizations will be required to have 
reasonable grounds to believe that 
recommended index warrant 
transactions are suitable for their 
customer, and customers, are able to 
bear the risks of the proposed 
transactions. For warrants based on 
foreign indexes, the Exchange also 
recommends that index warrants be 
sold only to option-approved accounts. 
In addition, the proposed amendments 
will require a Senior Registered Options 
Principal {‘“‘SROP”) or a Registered 
Options Principal (“ROP”), to approve 
and initial a discretionary order in index 
warrants on the day the order is 
executed. Finally, prior to the 
commencement of trading, the BSE will 
distribute a circular to its membership 
calling attention to the specific risks 
associated with index warrants. 

Due to the fact that the BSE is not the 
Designated Options Examining 
Authority (“DOEA”") for any of its 
member firms, BSE members with public 
customers trading CAC—40 Index 
warrants will be required to have a 
SROP or ROP designated and qualified 
in accordance with the rules of the self- 
regulatory organization (“SRO”) that is 
the DOEA for the BSE member. This will 
ensure that BSE members with public 
customers trading index warrants will 
have an options compliance 
infrastructure in place to ensure 
compliance with the warrants account 
opening and suitability requirements. 
This requirement will also ensure that 
BSE members trading index warrants 
will be subject to oversight by an SRO 
experienced in regulating options. 

The Commission has noted that the 
trading of warrants based on a foreign 
index requires an adequate mechanism 
for sharing surveillance information 
with respect to the index’s component 
stocks. In this regard, the BSE is 
ensuring that there will be an adequate 
mechanism for the sharing of 
surveillance information with respect to 
the CAC’s component stocks. 

The Exchange believes that the 
proposed rule change is consistent with 
the requirements of the Act, and, in 
particular, section 6(b)(5), as the 
warrants are designed to prevent 
fraudulent and manipulative acts and 
practices and to promote just and 
equitable prinicples of trade, and are not 
designed to permit unfair discrimination 
between customers, issuers, brokers or 
dealers. 





Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Notices 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The BSE does not believe that the 
proposed rule change will impose an 
inappropriate burden on competition. 


C. Self-Regulatory Organizaiton’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


Hil. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, al] subsequent amendments, 
all written statements with respect to 
the propesed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspeciton and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by November 8, 1990. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
- authority 


Dated: October 11, 1990. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 90-24506 Filed 10-17-90; 8:45 a.m.} 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Provision of aviation insurance 
coverage for commercial air carrier 
service 


October 12, 1990. 

By virtue of the authority vested in me 
by Presidential Determination No. 90-29, 
issued August 14, 1990, and Presidential 
Determination 90-32, issued August 17, 
1990, and by virtue of the authority set 
forth in section 1302 of the Federal 
Aviation Act of 1958, as amended, 49 
U.S.C. app. 1532, I hereby: 

1. Determine, on behalf of the 
President, that continuation of 
commercial air services to and from 
Saudi Arabia, Turkey, Syria, Jordan, 
Egypt, Yemen, Oman, United Arab 
Emirates, Israel, Bahrain, Qatar, and 
Cyprus, and to and from Iraq and 
Kuwait to the extent permitted by 
Executive Orders Nos. 12724 and 12725, 
is necessary to carry out the foreign 
policy of the United States. Such 
commercial air services facilitate, in 
particular, actions in support of the 
United States and international 
response to the Iraqi invasion of Kuwait 
and the evacuation of American citizens 
from areas affected by the invasion. 
These services facilitate, in addition, the 
maintenance of norma! political and 
commercial exchange with the countries 
of the region. 

2. Approve, on behalf of the President, 
the Department of Transportation's 
provision of insurance against loss or 
damage arising out of any risk from the 
operation of an aircraft in the manner 
and to the extent provided in title XIII of 
the Act, 49 U.S.C. App. 1531, et seq. 
whenever I have determined that such 
insurance cannot be obtained on 
reasonable terms and conditions from 
any company authorized to conduct an 
insurance business in a State of the 
United States. 

These actions are taken in 
consultation with the Secretary of State 
with respect to section 1302 (a) and (c) 
of the Act, 49 U.S.C. app. 1532 {a} and 
(c), and in consultation with the Director 
of the Office of Management and Budget 
with respect to section 1302(c} of the 
Act, 49 U.S.C. app. 1532(c). Pursuant to 
section 1302(c) of the Act, 49 U.S.C. app. 
1532(a)}, this Determination is effective 
for sixty days. 


This Determination shall be brought to 
the attention of all air carriers within the 
meaning of section 101(3] of the Act, 48 
U.S.C. app. 1301(3}, and published in the 
Federal Register. 

Samuel K. Skinner, 

Secretary of Transportation. 

[FR Doc. 90-24488 Filed 10-17-90; 8:45 am} 
BILLING CODE 4910-62-M 


Coast Guard 
[CGD-90-061] 


National Boating Safety Advisory 
Council; Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App.1), notice is 
hereby given of a meeting of the 
National Boating Safety Advisory 
Council to be held on Monday and 
Tuesday, November 12 & 13, 1990 at the 
U.S. Grant Hotel, 326 Broadway, San 
Diego, California, beginning at 9 a.m. 
and ending at 4 p.m. on both days. The 
agenda for the meeting will be as 
follows: 


1. Review of action taken at the 45th 
meeting of the Council. 

2. Members’ items. 

3. Executive Director's Report. 

4. Report on Chartmaker 2000 Conference. 

5. Presentation on California's Boater 
Education Program. 

6. Presentation on Airboat Standards 
Exemptions. 

7. Recreational Boating Standards Review 
Subcommittee Report. 

8. Report on the National Association of 
State Boating Law Administrators (NASBLA) 
Annual Conference. 

9. Report on Communications Issues. 

10. Consumer Relations Review 
Subcommittee Report. 

11. Report of “Passengers for 
Consideration” Subcommittee. 

12. Report on the results of the 1990 
National Safe Boating Week. 

13. Report on the United Safe Boating 
Institute Study on Boating Safety Instruction. 

14. Report by Personal Watercraft Industry 
Association. 

15. Report on the National Boating Survey. 

16. Presentation on Hyper and 
Hypothermia. 

17. Reply to members’ items. 

18. Remarks by Chief, Office of Navigation 
Safety and Waterway Services. 

19. Chairman's session. 


Attendance is open to the interested 
public. With advance notice to the 
Chairman, members of the public may 
present oral statements at the meeting. 
Persons wishing to present oral 
statements should so notify the 
Executive Director no later than the day 
before the meeting. Any member of the 
public may present a written statement 
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to the Council at any time. Additional 
information may be obtained from Mr. 
Albert J. Marmo, Executive Director, 
National Boating Safety Advisory 
Council, U.S. Coast Guard, (G-NAB), 
Washington, DC 20593-0001, or by 
calling (202) 267-0997. 


Dated: October 11, 1990. 

Issued in Washington, DC. 
R.A. Appelbaum, 
Rear Admiral, U.S. Coast Guard, Chief, Office 
of Naviagation Safety and Waterway 
Services. 
[FR Doc. 90-24592 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-14-M 


[CGD-90-060] 


National Boating Safety Advisory 
Council; Subcommittee Meetings 


Pursuant to section 10{a) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App.1), notice is 
hereby given of meetings of the National 
Boating Safety Advisory Council's 
Subcommittees on “Passengers for 
Consideration”, Consumer Relations 
Review and Recreational Boating 
Standards Review to be held on 
‘Saturday, November 10, 1990, at the U.S. 
Grant Hotel, 326 Broadway, San Diego, 
California. The Consumer Relations 
Review and the Recreational Boating 
Standards Review will begin at 1:30 p.m. 
and end at 5:30 p.m. The “Passengers for 
Consideration” Subcommittee wil! begin 
at 4 p.m. and end at 5:30 p.m. The 
agenda for each meeting will be to 
review the status of various projects 
that have been undertaken by the 
subcommittee. 


Attendance is open to the interested 
public. With advance notice to the 
Chairman, members of the public may 
present oral statements at the meetings. 
Persons wishing to present oral 
statements should so notify the 
Executive Director no later than the day 
before the meetings. Any member of the 
public may present a written statement 
to the Council at any time. Additional 
information may be obtained from Mr. 
Albert J. Marmo, Executive Director, 
National Boating Safety Advisory 
Council, U.S. Coast Guard, (G-NAB), 
Washington, DC 20593-0001, or by 
calling (202) 267-0997. 


Dated: October 12, 1990. 

Issued in Washington, DC. 
R.A. Appelbaum, 
Rear Admiral, U.S. Coast Guard, Chief, Office 
of Navigation Safety arid Waterway Services. 
{FR Doc. 90-24593 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-14-m 


[CGD-90-062] 


Navigation Safety Advisory Council; 
Meeting 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of meeting. 


As required by the Federal Advisory 
Committee Act, this notice announces a 
meeting of the Navigation Safety 
Advisory Council on Monday through 
Wednesday, November 5-7, 1990, The 
meeting will be held at the Department 
of Commerce Building, on 14th Street 
between Constitution and Pennsylvania 
Avenues, NW., Washington, DC. The 
meeting will begin at 8 a.m. and end at 5 
p.m. each day. 

Committees will meet all day Monday, 
November 5 and during the morning of 
Tuesday, November 6. Committee 
discussions will include the following 
topics: 

a. Navigation Rules. 

1. Definition of “towed alongside” for 
application of yellow flashing light on 
barges. 

2. Marking of submerged dredged 
pipelines. 

3. Sailing vessel lighting. 

4. Lights and shapes displayed by 
vessels engaged in fishing. 

b. Vessel Traffic Service (VTS) 
issues. 

c. Provisional International Maritime 
Organization (IMO) standards for 
Electronic Chart Display Information 
System (ECDIS). 

d. Establishment of permanent 
committees. 

e. Information item: Presentation on 
effects of new technology on vessel 
manning. 

The Council will convene in plenary 
session on Tuesday, November 6 at 1 
p.m. to hear the presentation on the 
above information item, Committee 
status reports, and any matters properly 
brought before theCouncil. 

The meeting is open to the public. 
Persons wishing to make oral statements 
should notify the Coast Guard no later 
than the day before the meeting. Any 
person may present a written statement 
to the Council at any time without 
advance notice. 

For additional information, contact 
Margie G. Hegy, Navigation Safety 
Advisory Council, U.S. Coast Guard (G- 
NSR-3), Washington, DC 20593-0001, 
Telephone (202) 267-0415. 

Dated: October 12, 1990. 

R.A. Appelbaum, 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Navigation Safety and Waterway Services. 
{FR Doc. 90-24591 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-14-M 
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Federal Highway Administration 


Environmental impact Statement: 
Marin County, CA 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Withdrawal of NOI/EIS. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that the 
Notice of Intent for the preparation of 
the environmental impact statement for 
a proposed highway project in Marin 
County, California is hereby withdrawn. 


FOR FURTHER INFORMATION CONTACT: 
Mr. C, Glenn Clinton, District Engineer, 
Federal Highway Administration, P.O. 
Box 1915, Sacramento, California 95812- 
1915, Telephone: (916) 551-1314. 


SUPPLEMENTARY INFORMATION: The June 
27, 1990 Federal Register indicated that 
the Federal Highway Administration 
(FHWA), in cooperation with the 
California Department of 
Transportation, will prepare an 
environmental impact statement (EIS) 
on a proposal to repair a 800-foot 
section of State Route 1 (PM 9.2) 
between Muir Beach and Stinson Beach 
along the Pacific Coast in Marin County. 
Subsequent interdisciplinary studies and 
consultation with various Federal, State, 
and local agencies to date have 
determined that the relocation of 
roadway onto stable material by 
realigning the road approximately 250 
feet inland, and disposing of 
approximately 500,000 cubic yards of cut 
materials by planned ocean disposal, is 
the only practical alternative. The 
planned ocean disposal includes the 
placing of cut materials in 
approximately 2.5 acres at the current 
toe of existing slide and compacting the 
fill above the water level. The expected 
erosion rate will be similar to the 
natural rate of deposition of earth into 
the ocean. Studies and coordination 
with various levels of government to 
date show that an environmental 
assessment/Finding of No Significant 
Impact (FONSI) is the appropriate 
environmental document. Accordingly, 
the NOI/EIS is hereby withdrawn. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation of 
Federal Programs and activities apply to this 
program.) 

Issued on: October 10, 1990. 
Susan E. Klekar, 
District Engineer, Sacramento, California. 
{FR Doc. 90-24576 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-22-M 
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Federal Railroad Administration 
[BS-AP-No. 2985] 


Norfolk and Western Raliway Co.; 
Change of Location of Public Hearing 


The Norfolk and Western Railway 
Company has petitioned the Federal 
Railroad Administration (FRA) seeking 
approval of the proposed discontinuance 
and removal of the traffic control system 
from Arcadia, Ohio to Lima, Ohio, and 
from South Lima, Ohio, to Muncie, 
Indiana. 

FRA has issued a public notice 
scheduling a public hearing in this 
matter to be held on November 14, 1990. 
The location of the public hearing to be 
held on that date has been changed. The 
new location is: Second Floor Joint Use 
Conference Room, Federal Courthouse, 
1300 South Harrison Street, Fort Wayne, 
Indiana. 

Issued in Washington, DC on October 10, 
1990. 

J. W. Walsh, 

Associate Administrator for Safety. 

[FR Doc. 90-24589 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-06-M 


National Highway Traffic Safety 
Administration 


Denial of Motor Vehicle Defect Petition 


This notice sets forth the reasons for 
the denial of a petition for a defect and 
recall determination submitted to 
NHTSA under section 124 of the 
National Traffic and Motor Vehicle 
Safety Act of 1966, as amended (15 
U.S.C. 1381 et seq.). 

Ms. M. Kristen Rand, Counsel for 
Consumer Union, submitted a petition 
dated June 21, 1990, requesting that 
NHTSA conduct an investigation into 
and order a recall of all Gerry Guardian 
model #643 child car seats 
manufactured by the Takata-Gerico 
Corporation. 

The petition alleges that a defect 
exists in the design of the shoulder 
harness retractor mechanism which may 
retract too far and hinder removal of a 
child from the seat, especially in an 
emergency situation. 


Consumers Union suggests that the 
design of the Gerry Guardian presents a 
safety hazard similar to that previously 
addressed by NHTSA in its 
investigation EA88-013, which involved 
the Fisher Price Model #9100 child 
safety seat which used an automatic 
locking retractor (ALR). The Fisher Price 
model 9100 child safety seat was 
subsequently voluntarily recalled. The 
Fisher Price model 9100 has a lever 
located next to the buckle which 
engages the ALR when the harness is 
buckled in place. The ALR then serves 
as a one way retractor, removing any 
slack from the system and not allowing 
any slack to be reintroduced. When the 
harness is unbuckled, the lever 
disengages the ALR allowing the 
harness to move freely in either 
direction. In the case of EA88-103, the 
lever could stick in the engaged position 
(due to foreign objects, dirt, clothing, 
etc., lodging in the mechanism) when the 
harness was unbuckled. In this 
condition, the harness cannot be 
released, possibly trapping a child. The 
remedy for this defect consisted of 
providing owners with a button-stop kit 
to be fastened onto one side of the 
harness webbing. This limited the 
amount of shoulder harness which could 
be retracted once the shield was 
unfastened. 

The Gerry Guardian model #643, as 
well as all Guardian models 
manufactured since 1984 with an 
approximate population of 430,000, 
utilizes a web sensitive emergency 
locking retractor (ELR) which allows the 
occupant to move comfortably in the 
safety seat during normal driving, yet 
locks up during a crash. The ELR system 
is web sensitive and locks up when the 
level of webbing acceleration “trips” a 
centrifugal mechanism. When removing 
a child from the seat the possibility 
exists for momentarily locking the 
retractor if the shoulder harness is 
puiled out too swiftly; however, by 
pausing and allowing the shoulder 
harness to slightly retract, the retractor 
unlocks and releases the harness. This is 
described in the instruction booklet 
which accompanies the seat. 


Analysis of the Office of Defects 
Investigation computer records of owner 
complaints for the subject child safety 
seat revealed one report alleging that 
the harness/shield retracted and locked 
hindering removal of a child. The agency . 
has received additioal retractor-related 
concerns regarding this seat alleging use 
difficulties, i.e., the harness must be 
pulled slowly (as stated in the 
instruction manual} in order to avoid 
temporarily locking the restraint while 
removing the child from the seat; 
however, none allege a locking, non- 
releasable retractor. The agency 
continues to receive consumer concerns 
regarding the functioning of this seat’s 
retractor, perhaps in part due to 
Consumers Union’s continued publicity 
alleging similarity between the Gerry 
Guardian and the Fisher Price seat 
which was recalled for an unrelated 
problem. 

Consumers Union was requested by 
letter dated July 23, 1990, to provide all 
supporting documentation available 
regarding the alleged defect. Consumers — 
Union has not responded to this request. 

In consideration of the available 
information there is no reasonable 
possibility that an order concerning the 
notification and remedy of a safety- 
related defect in relation to the 
petitioner's allegations would be issued 
at the conclusion of an investigation. 
Since no evidence of a safety-related 
defect trend was discovered, further 
commitment of resources to determine 
whether such a trend may exist does not 
appear to be warranted at this time. 
Therefore, the petition is denied. 

This notice sets forth the reason for 
the denial of a petition submitted to 
NHTSA under section 124 of the 
National Traffic and Motor Vehicle 
Safety Act of 1966, as amended (15 
U.S.C. 1381 et seq.). 

Authority: Sec. 124, Pub. L. 93-492: 88 Stat. 
1470 (15 U.S.C. 1410a); delegations of 
authority at 49 CFR 1.50 and 501.8. 

Issue on October 5, 1990. 

Michael B. Brownlee, 

Acting Associate Administrator for 
Enforcement. 

[FR Doc. 90-24590 Filed 10-17-90; 8:45 am] 
BILLING CODE 4910-59-M 





42302 
Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


COMMODITY FUTURES TRADING 
COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNONCEMENT: 55 F.R. 41167. 
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 11:00 a.m., Tuesday, 
October 16, 1990. 

CHANGE IN THE MEETING: The 
Commission has rescheduled the closed 
meeting to discuss enforcement matters 
for 1:00 p.m., Thursday, October 18, 
1990. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, Secretary 
of the Commission 

Jean A. Webb, 

Secretary of the Commission. 

{FR Doc. 90-24842 Filed 10-16-90; 3:57 pm] 
BILLING CODE 6351-01-M 


FEDERAL ELECTION COMMISSION 


* * + * * 


_ “FEDERAL REGISTER” NUMBER: 90-24144. 


PREVIOUSLY ANNOUNCED DATE AND TIME: 
Thursday, October 18, 1990, 10:00 a.m. 
Meeting open to the public. 


THE FOLLOWING ITEM HAD BEEN 
REMOVED FROM THE AGENDA: Advisory 
Opinion 1990-19, Gordon M. Strauss on 
behalf of the Suarez Corporation. 


* * * * * 


DATE AND TIME: Tudsday, October 23, 
1990, 10:00 a.m. 


PLACE: 999 E Street, NW., Washington, 
DC. 


STATUS: This meeting will be closed to 
the public. 


ITEMS TO BE DISCUSSED: 


Compliance matters pursuant to 2 U.S.C. 
§ 437g. 

Audits conducted pursuant to 2 U.S.C. § 437g, 
§ 438(b), and Title 26, U.S.C. 

Matters concerning participation in civil 
actions or proceedings or arbitration. 


Federal Register 
Vol. 55, No. 202 


Thursday, October 18, 1990 


Internal personnel rules and procedures or 
matters affecting a particular employee. 
* * * * * 
DATE AND TIME: Thursday, October 25, 
1990, 10:00 a.m. 
PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 
STATUS: This meeting will be open to the 
public. 
MATTERS TO BE CONSIDERED: 
Correction and Approval of Minutes 
Advisory Opinions: 
1990-19—Gordon M. Strauss on behalf of 
the Suarez Corporation 
1990-24—Representative Edward R. 
Madigan—Administrative Matters 
* * * * * 
PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Press Officer, 
Telephone: (202) 376-3155. 
Delores Harris, 
Administrative Assistant; Office of the 
Secretariat. 
[FR Doc. 90-24806 Filed 10-16-90; 3:11 pm] 
BILLING CODE 6715-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as. signed 
documents and appear in the appropriate 
document categories elsewhere in. the 


DEPARTMENT OF COMMERCE 
international Trade Administration 
[A-122-605, et al.] 


Initiation of Anti-Circumvention Inquiry 
on Antidumping Duty Orders on Color 
Picture Tubes From Canada A-122-605, 
et al. 


Correction 


In notice document 90-20093 beginning 
on page 34950, in the issue of Monday, 
August 27, 1990, make the following 
correction: 


On page 34950, in the third column, in 
the EFFECTIVE DATE:, “August 24, 1990.” 
should read “August 27, 1990.” 


BILLING CODE 1505-01-D 


FARM CREDIT ADMINISTRATION 


12 CFR Parts 613, 614, 615, 616, 618, 
and 619 


RIN 3052-AA94 


Eligibility and Scope of Financing; 
Loan Policies and Operations; Funding 
and Fiscal Affairs, Loan Policies and 
Operations, and Funding Operations; 
Coordination; General Provisions; 
Definitions 


Correction 


In the correction to rule document 90- 
13862 appearing on page 28511 in the 
issue of Wednesday, July 11, 1990, item 
20 should have begun “On page 24883”. 
BILLING CODE 1505-01-D 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 


Final Flood Elevation Determinations; 
Alabama et al. 


Correction 


In rule document 90-18279 beginning 
on page 31837, in the issue of Monday, 
August 6, 1990, make the following 
correction: 

On page 31838, in the first column, in 
the table, under “California”, and the 
heading “Napa County” etc., in the first 
line of the fourth entry, “downstream” 
should read “upstream”. 


BILLING CODE 1505-01-D 
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October 18, 1990 


Part il 


Department of Labor 


Occupational Safety and Health 
Administration 


29 CFR Part 1926 

Concrete and Masonry Construction 
Safety Standards; Lift-Slab Construction 
Operations; Final Rule 





DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1926 
[Docket No. S-301B] 
RIN 1218-AA20 


Concrete and Masonry Construction 
Safety Standards; Lift Slab 
Construction Operations 


AGENCY: Occupational Safety and 
Health Administration (OSHA), U.S. 
Department of Labor. 


ACTION: Final rule. 


SUMMARY: This rule revises the 
Occupational Safety and Health 
Administration’s (OSHA) Safety 
Standards for Lift Slab Construction 
Operations. This rulemaking updates 
specific requirements for lift-slab 
construction operations that were 
incorporated by reference in the existing 
standard from the American National 
Standards Institute’s (ANSI) Safety 
Requirements for Concrete Construction 
and Masonry Work, ANSI A10.9-1970, 
and adds new requirements to provide 
additional protection for workers 
engaged in lift-slab construction 
operations. This revision eliminates 
ambiguities caused by incorporating the 
ANSI standard by reference and 
strengthens the lift-slab requirements by 
eliminating weaknesses or gaps in 
coverage that existed through the 
reference to the outdated ANSI 
standard. : 
EFFECTIVE DATE: This final rule shall 
become effective December 17, 1990. 
ADDRESSES: In compliance with 28 
U.S.C. 2112(a), the Agency designates 
for receipt of petitions for review of the 
standard, the Associate Solicitor for 
Occupational Safety and Health, Office 
of the Solicitor, room S—4004, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, DC 20210. 
FOR FURTHER INFORMATION CONTACT: 
Mr. James Foster, U. S. Department of 
Labor, Occupational Safety and Health 
Administration, Office of Information 
and Consumer Affairs, room N3647, 200 
Constitution Avenue NW., Washington, 
DC 20210, Telephone (202) 523-8151. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Congress amended the Contract Work 
Hours Standards Act (40 U.S.C. 327 et 
seg.) in 1969 by adding a new section 
107 (40 U.S.C. 333) to provide employees 
in the construction industry with a safer 
work environment and to reduce the 
frequency and severity of construction 


accidents and injuries. The amendment, 
commonly known as the Construction 
Safety Act (Pub. L. 91-54; August 9, 
1969), significantly strengthened 
employee protection by providing for 
occupational safety and health 
standards for employees of the building 
trades and construction industry who 
worked on Federal and Federally- 
financed or Federally-assisted 
construction projects. Accordingly, the 
Secretary of Labor issued Safety and 
Health Regulations for Construction in 
29 CFR part 1518 (36 FR 7340, April 17, 
1971) pursuant to section 107 of the 
Contract Work Hours and Safety 
Standards Act. 

The Occupational Safety and Health 
Act (OSH Act) (84 Stat. 1590; 29 U.S.C. 
651 et. seqg.), which was enacted by 
Congress in 1970, authorized the 
Secretary of Labor to adopt established 
Federal standards issued under other 
statutes, including the Construction 
Safety Act, as occupational safety and 
health standards. Accordingly, under 
section 6(a) of the OSH Act (36 FR 
10466, May 29, 1971), the Secretary of 
Labor adopted the Construction 
Standards which were issued under the 
Construction Safety Act in 29 CFR part 
1518. These Safety and Health 
Regulations for Construction, part 1518, 
were redesignated as part 1926 at the 
end of 1971 (36 FR 25232, December 30, 
1971). The standard entitled Concrete, 
Concrete Forms, and Shoring, 

§§ 1926.700 through 1926.702, was 
adopted as an OSHA standard as part 
of this process. OSHA revised that 
standard—except for the section on lift- 
slab operations—on June 16, 1988 (53 FR 
22612), based on an earlier proposal. 
The 1988 revision changed the title of 
Subpart Q to Concrete and Masonry 
Construction and added several sections 
{now §§ 1926.700 to 1926.706). The 
existing requirements for lift-slab 
operations—incorporated by reference 
from Section 11 of the ANSI A10.9-1970 
standard—are located in § 1926.705. 

The revision to the lift-slab 
requirements in OSHA's subpart Q 
began on September 16, 1985, when 
OSHA proposed to revise its 
construction industry safety standard 
addressing concrete and masonry 
construction (50 FR 37543). One section 
of this 1985 proposal on subpart Q 
contained requirements specific to lift- 
slab construction operations. Following 
the publication of the proposal, there 
was a period for receiving written 
comments which ended on December 16, 
1985, and a public hearing was held in 
Washington, DC on June 17-18, 1986. 
The record on that proposal closed on 
December 8, 1986. From that point on, no 
further information could be entered 
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into the rulemaking docket for 
consideration by OSHA in preparing a 
final rule, without a formal reopening of 
the record. 

After the record closea, a tragic 
accident occurred in Bridgeport, 
Connecticut. On April 23, 1987, a 
building under construction collapsed, 
killing 28 workers and injuring many 
others. The collapse caused the highest 
death toll from a workplace accident in 
the United States since 51 employees 
were killed in 1978 during construction 
of a cooling tower at Willow Island, 
West Virginia. The Bridgeport building 
that collapsed was being erected using 
the lift-slab method of construction. 
After the collapse, it was apparent to 
OSHA that there would be a new body 
of information forthcoming and a 
multitude of questions about this unique 
method of construction. The use of the 
lift-slab method was very limited, 
accounting for only a small percentage— 
probably less than one percent—of all 
construction activity in the United 
States. 

Some of that information would come 
from the OSHA accident investigation. 
OSHA conducted an investigation of the 
accident with the assistance of the 
National Bureau of Standards (NBS) 
(now called the National Institute of 
Standards and Technology) of the U.S. 
Department of Commerce. The NBS 
presented their findings in a report 
released in September 1987. In that 
report, “Investigation of L'Ambiance 
Plaza Building Collapse in Bridgeport, 


' Connecticut, NBSIR 87-3640" (Ex. 34), 


NBS concluded the following: 


The most probable cause of the collapse 
was determined to be loss of support at a 
lifting jack in the west tower during 
placement of an upper level package of three 
floor slabs. The loss of support was likely due 
to excessive deformation of the lifting angle 
in a shearhead followed by a lifting nut 
slipping off the lifting angle of the shearhead. 
The postulated failure mechanism was 
duplicated in laboratory experiments. The 
local failure propagated as loads were 
redistributed. The remaining jack rods along 
column line E supporting the package of floor 
slabs slipped off the lifting angles and the 
slabs failed in flexure and shear. These slabs 
fell causing the lower level slabs to fail. (p. 
iii). 

To ensure that the subpart Q 
rulemaking record adequately reflected 
the best available information on lift- 
slab construction, OSHA decided to 
withhold the on-going revision of the 
lift-slab section in subpart Q until it 
could reopen the record for the limited 
purpose of seeking additional 
information on lift-slab construction. 
The rulemaking on the remainder of the 
1985 proposed revision to subpart Q was 
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completed as a final rule on June 16, 
1988 (53 FR 22612). OSHA reopened the 
record on September 15, 1988, with the 
publication of a proposed rule that 
addressed just the hazards of lift-slab 
construction (53.FR 35972). Interested 
parties were given until November 14, 
1988, to submit comments pertaining to 
the proposal. The notice of proposed 
rulemaking also informed the public of 
the opportunity to request an informal 
public hearing on the proposal. 
Subsequently, OSHA received a request 
for an extension of the comment period. 
OSHA published a notice in the Federal 
Register on November 8, 1988 (53 FR 
45102) announcing that it was extending 
the period for comments and hearing 
requests until December 14, 1988. During 
that comment period, OSHA received 
another request to extend the comment 
period further and to allow ample 
opportunity for a complete and full 
response to the proposed provisions and 
the specific issues raised in the 
proposal. Once again, OSHA agreed and 
issued a notice in the Federal Register of 
December 13, 1988 (53 FR 50038), 
announcing that it was extending the 
period for written comments and 
requests for a hearing until February 12, 
1989. Thus, the written comment period 
for this new proposal lasted 5 months. 

Although only one comment to the 
record on lift-slab construction was 
received when the standard was first 
proposed for revision in 1985, and no 
testimony was presented on the topic at 
OSHA's 1986 public hearing, there were 
26 written comments received in 
response to the 1988 proposed rule. In 
addition, two requests for a hearing 
were received. In response to the 
requests, OSHA held a public hearing in 
Washington, DC on June 29-30, 1989, to 
hear testimony on the proposed rule. 
Much of that testimony, like some of the 
written comment, did not relate directly 
to the merits of the proposed rule, but 
instead related to various theories as to 
why commenters felt the L’Ambiance 
Plaza in Bridgeport collapsed; or why 
they felt the NBS Report was incorrect; 
or why OSHA was wrong for proposing 
what they thought were “new” 
standards. While all of this information 
is in the rulemaking record, little of it 
will be discussed in this preamble 
because it does not address matters 
under consideration in this rulemaking. 
That is, the proposal addressed lift-slab 
construction operations, not the validity 
of the NBS Report. 

By the time of the scheduled hearings, 
with the majority of the comments in the 
record, it was apparent that many of the 
commenters thought that OSHA did not 
have any requirements in effect for lift- 


slab construction operations at the time 
of the Bridgeport accident and that the 
proposal contained all “new” 
requirements. In the opening statement 
for the public hearing, OSHA made it 
clear that this was not the case. (Tr. 1-12 
and Ex. 44). In particular, OSHA stated 
that it had not proposed any new 
requirements based specifically on the 
NBS Report. OSHA also noted that most 
of the proposed requirements were 
essentially the same as the requirements 
that the Agency had been enforcing 
since 1971. However, OSHA had 
proposed to change some provisions to 
reflect revisions made by ANSI in 1983 
when that organization updated its 
ANSI A10.9-1970 standard—the 
standard that OSHA had previously 
adopted by reference in 1971 and which 
OSHA herein refers to as its “existing” 
standard. 

In preparation for the proposed rule, 
OSHA met with its Advisory Committee 
on Construction Safety and Health 
(ACCSH) to discuss a draft of the lift- 
slab proposal. The ACCSH made three 
recommendations at their March 30, 
1988, meeting, and those 
recommendations were discussed in the 
proposed rulemaking. (A copy of the 
transcript of that discussion can be 
found at Exhibit 35-2.) First, ACCSH 
recommended that OSHA include the 
building columns among the items that 
must be designed with a safety factor of 
at least 2.5. ACCSH was referring to the 
current ANSI standard that requires 
“* * © the threaded rods and other 
members that transmit loads to the jacks 
shall have a minimum factor of safety of 
at least 2.5.” 

Second, ACCSH recommended 
revising draft paragraph (a) by 
supporting a motion put forth by the 
ACCSH representative from the Building 
and Construction Trades Department of 
the AFL-CIO. That motion was to 
require the “Lift-slab operations to be 
designed, planned, and supervised by a 
professional engineer or architect, 
licensed in the state where the work is 
being performed.” 

The final recommendation was 
expressed when ACCSH members 
discussed their views with regard to 
employees working under loads, 
including working under slabs which 
were not yet secured. The ACCSH 
members passed a motion which stated 
that, as a general rule, they did not 
endorse employees working under any 
loads. 

In the preamble to the proposed rule, 
OSHA invited commenters to compare 
the lift-slab construction technique with 
other building techniques. OSHA 
summarizes the resulting discussion 


here, by first setting forth an excerpt 
from the National Bureau of Standards 
report, Investigation of L'Ambiance 
Plaza Building Collapse in Bridgeport, 
Connecticut (NBSIR 87-3640) (Ex. 34) in 
which the lift-slab method was 
described as follows: 

In the lift-slab method of construction, floor 
and roof slabs are cast one on top of the 
other at ground level. The floors are usually 
two-way post-tensioned flat plates of either 
regular or lightweight concrete. After post- 
tensioning, the slabs are lifted to their 
positions by hydraulic jacks and are secured 
to the columns. (p. 1). 


NBS also said that “By casting the 
slabs at ground level, lift-slab 
construction can eliminate 90 percent of 
the formwork required for cast-in-place 
and reduce labor requirements. Cost 
savings and speed of construction are 
two primary advantages claimed for lift- 
slab construction” (Ex. 34, p. 1). 

In cast-in-place construction, 
formwork is used to support the weight 
of freshly placed concrete and it 
continues to provide support until the 
concrete has achieved the strength . 
necessary to support itself and all 
superimposed loads. Under subpart Q 
workers are not prohibited from working . 
in buildings under such loads during the 
time that the concrete is gaining its 
strength. However, OSHA does require 
in § 1926.703(a)(1) that the “Formwork 
shall be designed, fabricated, erected, 
supported, braced and maintained so 
that it will be capable of supporting, 
without failure, all vertical and lateral 
loads that may reasonably be 
anticipated to be applied to the 
formwork.” Further, OSHA states in 
§ 1926.703({a)(1) that employers who 
follow sections 6 and 7 of the ANSI 
A10.9-1983 standard will be deemed to 
be in compliance with the formwork 
requirements. The ANSI standard 
prescribes that allowable loads on 
formwork components are to be based 
on a factor of safety, which is usually 
2.5, but can be as high as 3, depending 
on the type of shoring used. 

In contrast, in the lift-slab method of 
construction, OSHA proposed to 
continue the existing requirement that 
workers not be permitted to work under 
slabs which have not been secured, nor 
under slabs that have been secured if 
other slabs on upper levels are being 
lifted (a process termed “jacking 
operations”). Of course, OSHA did not 
intend that this requirement apply to the 
workers who are essential to the task of 
controlling the jacking operations and 
securing the slabs. 

The proposed provision to keep 
nonessential employees out of the 
building ranked as the most 





controversial provision in the proposed 
rule. In fact, according to one lift-slab 
contractor, prior to the L’'Ambiance 
Plaza collapse, it was common practice, 
worldwide, for even nonessential 
employees to work in buildings being 
constructed by the lift-slab method 
during jacking operations as long as the 
floor slab immediately above the 
employees had been secured. (Ex. 35-2, 
p. 150). This means that some floor slabs 
were “suspended on the jacks” while 
nonessential employees were working 
below. A failure of any component of 
the jacking system, not unlike a failure 
of the formwork system in cast-in-place 
construction, could result in other 
components being overloaded or in the 
cropping of a suspended floor which 
could, in turn, result in total collapse of 
the building. Such failures have occurred 
in both cast-in-place and in the lift-slab 
method of construction. As OSHA 
stated in the proposed rule, though, it 
has limited data on total building 
failures where the lift-slab method of 
construction was used. Indeed, OSHA is 
aware of only one lift-slab-constructed 
building failure since 1971, the year 
OSHA came into existence. That, of 
course, is the 1987 L’Ambiance Plaza 
failure. Published materials, however, 
describe several! other types of failures 
(where the lift-slab method was used) 
that occurred in the years 1952, 1954, 
1956, 1961, and 1962. (Reference: Feld, 
Jacob, Construction Failure. John Wiley 
& Sons, Inc., New York; 1968) (Ex. 35-1). 

Further discussion on the proposed 
prohibition was made by a 
representative of Texstar Construction 
Corporation when he addressed the 
ACCSH Committee on March 30, 1988 
(Ex. 35-2, p. 150). The representative 
stated: 


Another very impertant area of 
disagreement is our position that other trades 
be allowed to work inside a building under 
secured siabs while lifting is in progress on 
upper floors. This has been the normal 
practice around the world and really is not 
different that what is normal practice of other 
structural methods. Similar conditions exist 
on multi-story, cast-in-place concrete frames, 
owe the pouring and curing of an upper 

oor. 


Further in his comments, he said that: 


On precast frames or masonry frames, the 
same thing applies during the erection of 
those precast members. On steel frames, 
during the erection of the steel members and 
the pouring of the decks up above, workmen 
are allowed to do their trades below. We 
really do not see why our method should be 
restrained in the way proposed, from 
competing with other structural systems. 


He concluded by comparing the risks 
of precast with lift-slab construction, 
remarking that, “* * * some of the 


precast members are very, very heavy 
and very large on multi-story buildings; 
there are trades working below. God 
forbid one lets go, there is going to be a 
catastrophe, there is no question about 
it* * *.” (Ex. 35-2, p. 154). 

This statement prompted OSHA to 
ask for public comment in the proposed 
rule on whether or not employees 
working on precast or cast-in-place sites 
are exposed to the same type of hazard 
that is being addressed here for the lift- 
slab technique. Several commenters 
responded to the questions and their 
comments are discussed elsewhere in 
this preamble, under Issue #12. 

Finally, OSHA would like to express 
its appreciation for the cooperation, 
assistance, and comments from all those 
who have participated in this 
rulemaking effort. In particular, OSHA 
acknowledges the assistance of Mr. 
Peter Vanderklaauw of Liftplate 
International, Inc., who welcomed the 
OSHA standards-writing team to visit a 
construction site while lifting was in 
progress, to allow first-hand observation 
of the hazards associated with the 
construction technique and see how one 
contractor addressed those hazards. 
OSHA also acknowledges the 
contributions of those in the engineering 
community who came together, 
sometimes at their own time and 
expense, to investigate the Bridgeport 
disaster and to make recommendations 
to OSHA and to other standards-making 
bodies (e.g., building code committees) 
in an effort to prevent the recurrence of 
such incidents. As OSHA stated in its 
closing remarks at the hearing, the 
Agency believes a final rule can be 
promulgated that provides a level of 
protection needed to ensure the safety 
of workers as intended by Congress, 
without taking away the livelihood of 
the very workers it seeks to protect (Ex. 
44 and Tr. 6/29/89, p. 1-21). 


II. Summary and Explanation of the 
Final Rule 


The following discussion summarizes 
each of the provisions in the final rule 
and explains how they differ from the 
proposal and the existing rule. The 
discussion also includes an explanation 
of how the Agency arrived at its final 
decision. 

OSHA requested comments on 
several specific issues in the preamble 
of the proposed rule (53 FR 35976) and in 
the hearing notice (53 FR 50038). All of 
these issues, and the comments received 
on them, are discussed in conjunction 
with the appropriate provisions of this 
final rule. Issues raised in the proposal 
that did not affect a provision in the 
final rule are discussed at the end of the 
discussion of the final rule provisions. 
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In general, this final rule differs from 
many of the final rules issued by OSHA 
in that currently it directly affects the 
operation of only two construction 
contractors in the United States and a 
small percentage of all the employees 
engaged in construction work. (Ex. 37, p. 
35978). Additionally, OSHA recognizes 
that use of the lift-slab method of 
construction prevents employee 
exposure to some hazards that typically 
exist when other construction methods 
are used—methods such as steel 
construction, cast-in-place construction, 
and precast concrete construction. For 
example, these other construction 
methods require more work to be done 
at elevated locations, thereby exposing 
workers to fall hazards. (Tr. 6/30/89, pp. 
2-185 to 186). (Note: The U.S. 
Department of Labor, based on data 
from the Bureau of Labor Statistics, lists 
falls as one of the leading causes of 
traumatic occupational death, 
accounting for 8% of all occupational 
fatalities in 1986. Data from NIOSH 
shows that from 1980-1985, falls 
represented about 10% of all traumatic 
occupational deaths for which a cause 
was identified and are one of the major 
causes of injuries to construction 
workers.) While OSHA currently has a 
rulemaking activity underway to 
address fall hazards in construction 
(Subpart M—Fal! Protection) (51 FR 
42718), it does not have rulemaking 
underway to address the hazards of 
collapse that may be associated with 
methods of construction other than lift- 
slab. In this rule, OSHA addresses the 
need to provide structural integrity to 
address the hazard of collapse. 

The protection afforded by providing 
structural integrity may also. need to be 
addressed where other construction 
techniques are being used and OSHA 
intends to investigate that need. 
Specifically, OSHA intends to gather 
information on issues such as the need 
to require contractors to address 
“structural integrity” cf all structures 
while they are being built; the role of the 
general contractor versus that of the 
subcontractors; the need to ensure 
lateral stability during construction; and 
the need for on-site supervision at all 
construction sites. 

Many of the written comments and 
testimony at the public hearing 
indicated a willingness among 
contractors, the engineering community, 
and other concerned individuals and 
organizations to work with OSHA ‘to 
explore these important construction 
issues further. An example of this 
willingness to cooperate was evidenced 
at the hearing when James Hinckley, a 
licensed professional engineer with 
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James M. Hinckley Aseaciates, made 
seven recommendations to OSHA for 
improving safety to employees. One of 
his recommendations was that an . 
overlap of responsibilities between the 
owner, the architect, the engineer, the 
construction manager and the 
contractors be encouraged. Another was 
that complete investigations be made of 
collapses, and that the information be 
made available for use by architects/ 
engineers and other professionals so 
that they can learn from failures “* * * 
so that each one of these things need not 
accept the loss of life, in its harsh 
reality, without being able to garner 
from that experience something that will 
improve the construction industry as a 
whole.” (Tr. 6/30/89, pp. 2-138 to 2-140). 
Mr. Hinckley’s investigation of the 
L’'Ambiance collapse lead him to several 
conclusions, one of which was that 
rotation of the footings had occurred. 
Perhaps by way of example, he added, 
“I would like to get the word out not to 
put footings on top of reconstructed 
shotrock and fill, especially in the 
presence of a ground water situation.” 
(Id. p. 2-141). 

Additional evidence of forthcoming 
cooperation surfaced on cross 
examination when Mario Suarez 
commented to Hinckley that “I certainly 
want to congratulate you for your seven 
points of consideration for the future 
because I think that should be the 
concern of the engineering profession 
right now.” (Tr. 6/30/89, p. 2-149). in the 
same vein, Professor Vanderklaauw of 
Liftplate International asked Matthew 
Burkart, the Chairman of the ANSI A10 
Committee, if ANSI was being 
discriminatory in its rules with regard to 
keeping workers out of the building on 
lift-slab projects. but not other concrete 
projects. Burkart responded that he was 
testifying with regard to the Committee's 
interpretation of the lift-slab provision 
only, but he added that it “might be 
worthy of consideration for the 
committee or another committee that is 
addressing reinforced concrete or other 
types of lifting or concreting operations” 
(Tr. 6/29/89, pp. 1-208 to 1-209). 

Hinckley put it best when he said, “I 
think now would be an excellent time 
for the government to get involved to 
support this effort [for enhancing quality 
in construction] and with, certainly, 
their resources, which are far greater 
than any of those in the industry, to 
make a real difference.” (Id. p. 2-141). 


Section 1926.700(b) Definitions 


OSHA proposed to add two terms to 
the definitions. section of Subpart Q— 
Concrete and Masonry Construction. 
These terms, “jacking operation” and 


“qualified designer,” are discussed 
below. 

“Jacking operation.” In paragraph 
(b){9) of § 1926.700, OSHA is adding a 
definition for the term “ja 
operation.” OSHA used this term in the 
proposed rule and defined it to mean the 
task of lifting a slab (or groups of slabs, 
sometimes referred to as a “package” or 
“pick") vertically from one location to 
another, e.g., from the casting location to 
a temporary (parked) location, or from a 
temporary location to another 
temporary location, or to the final 
location of the slabs in the structure. 
The definition in the final rule is 
identical to the definition in the 
proposal. The existing rule did not 
contain a definition for the term “jacking 
operation,” 

OSHA did not receive any comments 
on the proposed definition. The Agency 
believes that the term, as applied to this 
standard, is approximately defined for 
its use and that no further revision to the 
definition is necessary in this final rule. 

“Qualified designer.” In the NPRM, 
OSHA proposed to define the term 
“qualified designer” because the term 
was used both in the proposed 
requirements for lift-slab operations and 
in the previously promulgated formwork 
requirements of the cast-in-place section 
of subpart Q (§ 1926.703(b)(8)(i)). OSHA 
did not define the term in the previously 
promulgated section of subpart Q 
because, as used in the formwork 
section, its meaning is clear. However, 
when OSHA proposed to use the term 
again in the lift-slab section, it was 
decided that the term should be defined 
in the new proposed rulemaking. 

While there was no objection to the 
definition of “qualified designer,” there 
was substantive objection to OSHA's 
use of that term in the standard. That 
objection-was sufficiently supported in 
the rulemaking record, and OSHA has 
decided not to use the term “qualified 
designer” in the final rule. (See detailed 
discussion below, under § 1926.705(a), 
for the reasons why OSHA is not using 
the term “qualified designer”.) 
Therefore, since the meaning of the term 
is clear in the formwork section, and the 
term will not appear in the final lift-slab 
section, there is no longer a need to 
define the term. Hence, the term 
“qualified designer” is not carried forth 
to the final rule. 


Section 1926.705 Lift-Slab Operations 


Section 1928.705 of the final rule 
contains specific requirements for lift- 
slab construction operations. Employers 
who have employees exposed tothe ~ 
hazards of lift-slab construction ° 
operations must comply with these 
specific requirements as well as the 


general requirements for all concrete 
construction contained in other sections 
of Subpart Q—Concrete and Masonry 
Construction in 29 CFR part 1928. 

Paragraph (a) of the final rule requires 
that lift-slab operations be designed and 
planned by a registered professional 
engineer who has experience in lift-slab 
construction. It also requires that the 
employer implement all such designs 
and plans; that the designs and plans 
include detailed instructions and 
sketches indicating the prescribed 
method of erection; and that the plans 
and designs include provisions to ensure 
lateral stability of the structure while it 
is being constructed. 

The language in the final rule varies 
from that used in the proposed rule in 
several ways. First, the term “qualified 
designer,” which was used in the 
proposed rule, is replaced by the phrase 
“registered professional engineer, who 
has experience in lift-slab construction.” . 
Second, an obligation for the employer 
to ensure lateral stability of the 
structure during construction has been 
added to this provision. 

In the NPRM, OSHA proposed that a 
qualified designer design and plan the 
lift-slab operations. That language was 
based on a provision for lift-slab 
operations in the latest ANSI standard 
for Concrete and Masonry Work, ANSI 
A10.9-1983, § 10.2. In proposing the 
language used in the 1983 ANSI 
standard, OSHA noted that it was 
different from the language used in the 
ANSI A10.9-1970 standard, which 
OSHA currently incorporates by 
reference. In particular, the 1970 ANSI 
standard prescribes that a qualified 
professional engineer or architect 
(rather than a “qualified designer” as 
prescribed in the 1983 ANSI standard) 
design and plan lift-slab operations. 
When OSHA discussed this proposed 
provision with the members of the 
ACCSH at their March 1988 meeting, the 
ACCSH recommended that OSHA use 
the term “professional engineer or 
architect registered in the state where 
the work is being done” instead of the 
term “qualified designer.” ACCSH did 
not discuss why they believed that 
employees would be afforded a greater 
level of safety if OSHA adopted their 
phrase and did not propose the language 
of the most recent national consensus 
standard. (Ex. 35-2). Where a national 
consensus standard is in place, OSHA 
often uses that language in its proposed 
rules, with modifications as are . 
considered necessary and appropriate. 
OSHA recognizes that national 
consensus standards, such as those 
developed by organizations like ANSI, 
represent the views of labor, industry, 
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and state and Federal governments, and 
that the consensus standards are usually 
a reflection of current industry practice 
and sound engineering principles. 
Evidence of this viewpoint can be found 
in the OSH Act itself, which states the 
following: 

Whenever a rule promulgated by the 
Secretary differs substantially from an 
existing national consensus standard, the 
Secretary shall, at the same time, publish in 
the Federal Register a statement of the 
reasons why the rule as adopted will better 
effectuate the purposes of this Act than the 
national consensus standard. (Section 
6(b){8)). 

OSHA's proposed language for the 
provision in paragraph (a) reflected 
consideration of the 1983 ANSI consensus 
standard. However, since ACCSH 
recommended that OSHA require a 
professional engineer or architect, licensed in 
the state where the work was to be done, to 
be responsible for designing and planning lift- 
slab operations, instead of a qualified 
designer, OSHA raised a specific issue on 
this concern. In particular, in Specific Issue 
1, OSHA asked the following questions: 
“Would employees be afforded a greater 
level of protection if OSHA revised this 
provision to require the work to be done by 
an ‘engineer’ or ‘architect’.” If so, OSHA 
asked, “What particular classification of 
engineer would afford the appropriate level 
of protection (e.g., structural, registered 
professional engineer).” 

OSHA further explained in the 
proposal that, in addition to the 
ACCSH’s recommendation pertaining to 
the substitution of the term professional 
engineer or architect for qualified 
designer, the ACCSH had also 
recommended that the provision be 
expanded so that the professional 
engineer or architect would be required 
to “supervise” the lift-slab operations. 

Also in connection with paragraph (a), 
OSHA asked questions in Specific Issue 
#5 regarding the need to add 
requirements for the employer to 
address lateral stability during the 
construction phase. The comments and 
testimony addressing the proposed 
provision and the two specific issues 
related to this provision are discussed 
below. 

Fifteen of the 26 written comments 
received on the proposal addressed this 
issue of engineer/architect versus 
qualified designer. Texstar Construction 
Corporation identified proposed 
provision (a) as one to which they 
objected when they requested a public 
hearing on the proposed rule (Ex. 38-15). 
In particular, Texstar stated that “The 
proposed rulemaking should be revised 
to read as follows: All lift-slab details 
shall be reviewed and approved by the 
architect/engineer of record and 
incorporated into the structural 
drawings. These drawings shall include 


details of erection and instruction 
regarding the prescribed lifting 
sequence.” Texstar added that use of 
this language would insure an adequate 
check and balance system so as to 
insure a safe workplace for the 
employee. Texstar repeated this 
statement at the hearing (Tr. 6/30/89, p. 
2-172). 

A review of the record indicates that 
commenters varied widely in their 
positions on the proposed paragraph (a) 
provision. For example, David Wonder 
(P.E. and Chief Engineer for Texstar 
Construction Corporation, representing 
his own professional views) (Ex. 38-7) 
stated, “I agree with the wording 
qualified designer as having to plan and 
design the lift-slab operations.” Wonder 
also stated that “The particular details 
associated with lift-slab are not familiar 
to most engineers and there is no single 
engineer which is both familiar with 
these details and is registered in each 
state that lift-slab is used.” Wonder 
further noted that the Engineer of 
Record (EOR) is required to be licensed 
in the state for which the work is to be 
done and that the EOR should be sent 
all designs, details and lifting sequences 
for review and approval. On the issue of 
supervision, Wonder indicated that he 
agreed in principle to having the EOR or 
his representative oversee compliance 
with the structural drawings. But he 
added that “. . . singling out of the lift- 
slab method for this regulation seems 
politically motivated since other 
catastrophic failures have occurred with 
other types of construction methods, and 
no such requirement exists for them.” 
(Id., p. 2). This position was expressed 
many times in the written comments and 
at the public hearing by other interested 
individuals. (Exs. 38-12, 38-14, 38-17, 
38-20, 38-21, and 38-25). In his 
concluding remarks, Wonder cautioned 
OSHA that such a requirement, 
applicable only to lift-slab construction, 
would allow different levels of safety for 
different construction methods because 
“other types of construction would have 
more relaxed safety regulations.” (Ex. 
38-7). 

Texstar Construction Corporation (Ex. 
38-17), through their attorney David 
Turlington, made similar comments on 
this issue of qualified designer versus 
engineer/ architect. He noted that 
“Employees would not be afforded a 
greater level of protection by requiring a 
specific classification of engineer or 
architect.” Texstar noted that current 
industry practice-required the use of 
“qualified designer.” Like Wonder, 
Texstar (apparently in reference to the 
ACCSH recommendation that lifting 
operations be “supervised” by the 
professional engineer or architect who 
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designs and plans the lifting operation) 
also objected to singling out lift-slab 
construction for inspection and 
recommended that all construction 
projects with building costs in excess of 
$1 million have jobsite inspection by a 
qualified inspector who would be 
selected by the design team (architect/ 
engineer). 

On the other hand, Donald Rubatino, 
a Registered Structural Engineer (Ex. 38- 
16), commented that “Licensed 
structural engineers should be involved 
in all lift-slab designs.” Then, Rubatino 
went on to say, “I do not believe that a 
licensed engineer on the job during 
lifting would serve any useful purpose 
as the lead people during the lifting are 
generally far more aware of potential 
problems.” 

OSHA received the following 
comment from a practicing civil and 
structural engineer registered in several 
states—Dean P. Ratti (Ex. 38-19): 


Classic contractual arrangements between 
Owner-Architect/Engineer clearly prohibit 
the engineer from involvement in the means, 
methods, techniques, sequences, or 
construction procedures, or for safety 
precautions and programs, in that these are 
solely the responsibility of the Contractor 
under his contract with the Owner. 


Mr. Ratti further commented that “It 
would seem more prudent to require 
qualification by direct experience with 
the technique ahead of local registration 
(which does not guarantee qualification 
for an cperation as specialized as the 
lift-slab method).” 

The National Society of Professional 
Engineers (NSPE) (Ex. 38-3), which 
represents 75,000 engineers and 
engineering students, commented that 
they oppose “any legislation or 
regulations which make engineers 
responsible for the action of others not 
under their direct supervision and 
control.” NSPE further commented: 


Under provisions of contract, language, and 
court decision developed through many years 
and supported by engineers, architects, 
contractors, and owners, it is the contractor 
who has responsibility for controlling 
construction methods, means and safety. We, 
therefore, oppose the existing rule, the OSHA 
proposed change in language, and the 
Advisory Committee recommended changes 
as they relate to issue 1. 

NSPE would encourage the OSHA to 
incorporate language in the draft standard 
which would require the contractor to either 
retain the services of a licensed professional 
engineer or to maintain a licensed 
professional engineer.on staff who possesses 
the necessary technical competence and 
expertise on issues of job site safety and 
construction methodology. 


Finally, NSPE noted their preference 
for the term “registered professional 
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engineer” instead of the proposed term 
“qualified designer.” 

Another commenter, Joseph Cooke, 
P.E. (Ex.;38-23), stated that “We concur 
with OSHA in that the provision of 
requiring work to be done by a licensed 
professional engineer specializing in 
structures be used to plan and design 
any lift-slab project,” noting that the 
construction workers deserve the safety 
afforded by having the aspects of lift- 
slab construction reviewed and 
modified if necessary by an individual 
who has the expertise in this field. Mr. 
Cooke also indicated his thoughts that 
the technical knowledge needed for lift- 
slab analysis would not normally be 
required of the architectural profession 
and that the engineer should be 
independent of the owner and project 
contractors. Mr. Cooke expressed 
support for requiring that the engineer 
be licensed in the state where the work 
is to be done. He noted that the 
conditions of construction differ in each 
state and that qualified engineers can 
easily obtain registration in other states. 
He supported his position with the 
following statement: 


State laws allow the registration of 
independent engineers as a protection to the 
people in that state and as such without 
circumventing the responsibilities of each 
state, these provisions should allow that the 
engineer responsible for the final design of 
the lift-slab construction be registered in the 
state of that construction and be responsible 
to the people of that state. (Id.). 


Lastly, Mr. Cooke noted his objection 
to use of an engineer to “supervise” the 
work. Like other commenters, Mr. Cooke 
noted that supervision is a responsibility 
of the contractor. He did, however, 
believe it appropriate for the engineer to 
document the procedures to.be used 
throughout the construction and 
expressed his support for requiring the 
engineer to visit the project on an 
interim basis to review contractor 
compliance with the criteria. 

Another commenter, Mario Suarez, 
P.E. (Ex. 38-21), noting his acceptance of 
the proposed language.in § 1926.705(a), 
stated that “The substitution of 
professional engineer licensed in the 
state where the work is to be done for 
qualified designer would afford a 
comparable level of protection to 
employees.” Mr. Suarez, like Texstar 
and. David Wonder, suggested that all 
designs, plans and/or details and. 
procedures be submitted to the engineer 
of record for review and approval. He 
also agreed with the ACCSH 
recommendation regarding inspection 
(supervision of the lifting operation), but 
only if it applied to all construction 
projects (not just lift-slab) with a cost 
“greater than, say $1 million.” 


Michael Kennedy, writing on behalf of 
the Associated General Contractors of 
America (AGC) (Ex. 38-22), indicated’ - 
that OSHA's proposal for‘a qualified 
designer was redundant and 
unnecessary. More specifically, Mr. 
Kennedy stated that “Current 
construction industry practices, and 
state and local building codes require a 
registered professional engineer to 
approve and stamp all structural 
drawings.” Kennedy also commented 
that Connecticut and Texas, where 
engineering supervision is required for 
certain construction operations, have 
experienced a number of problems, 
some of which he lists in his written 
comments. 

Michael Fraioli, President, Lift Frame 
Builders, Inc., (Ex. 38-1) commented that 
any competent registered engineer could 
design a lift-slab building and that the 
engineer of record should be on the 
jobsite conducting inspections. 

NIOSH (Ex. 38-4) agreed with ACCSH 
on the use of the phrase “professional 
engineer or architect, licensed in the 
state where the work is to be done” 
instead of “qualified designer.” 

Representing Brown and Root, Inc., 
Charles Darnell (Ex. 38-6), commented 
that a professional structural engineer 
should plan and design the project and a 
civil or structural engineer should 
supervise the lift-slab operations. 

Further comments on Issue #1 were 
received from Charles Hawkins, from 
the Associated Builders and 
Contractors, Inc. (ABC) (Ex. 38-26), who 
felt that architects and engineers should 
have the responsibility for planning and 
designing a safe lift-slab operation, 
noting that these are the professionals 
with the experience and qualifications. 
With regard to supervision of the lift- - 
slab projects, Mr. Hawkins disagreed 
with ACCSH’s recommendation and 
pointed to the superintendent or project 
supervisor, “* * * someone who is 
involved in the job and familiar with the 
details of a constructiox job site,” as the 
person who should be responsible for 
the duty of supervision. 

Joseph L. Hoffman, (Ex. 38-24), who 
noted in his comments that he was a 
member of a team of professional 
structural engineers engaged to study 
the L’Ambiance incident on behalf of 
Texstar, agreed with the use of the term 
“qualified designer” in § 1926.705(a). Mr. 
Hoffman stated that the term was 
appropriate and more than adequate, 
particularly since the term was well 
defined:in the proposal. Supporting his 
comment, Mr. Hoffman made the 
observation that lift-slab construction 
requires specialized knowledge, yet 
registration can-be obtained by- 
professional engineers or architects 
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without this specialized knowledge. 
Finally, Hoffman commented that “No 
other construction system requires the 
supervision of a professional engineer.” 
’ Doug Nunnelly of Diversified Design 
and Construction (Ex. 38-25) commented 
that the term “qualified designer” is 
meaningless, stating that “All state and 
local codes require that all structural 
design work be under the supervision of 
a registered professional engineer or 
architect.” He also expressed his view 
that inspection is more adequate than 
supervision and that lift-slab 
construction should not be singled out 
for more specific inspection. 

Finally, Mr. Peter Vanderklaauw, 
President of Liftplate International, Inc. 
(Ex. 38-20), suggested that the words 
“experienced in lift-slab construction” 
be used instead of “licensed in the state 
where work would be done.” Mr. 
Vanderklaauw noted that the proposed 
language could require a lift-slab 
contractor to hire an inexperienced 
professional (to be in compliance with 
the OSHA standard); that is, one who is 
licensed in that state but who has no 
experience with the lift-slab method of 
construction and that “OSHA should 
recognize that an inexperienced 
professional is liable to cause more 
harm than good.” 

The testimony presented at the public 
hearing on Issue #1 and paragraph (a) of 
§ 1926.705 echoes the written comments 
discussed above. Although the technical 
arguments for both terms are well 
stated, there is no clear discussion of the 
benefits to worker safety to be gained 
by requiring a qualified designer instead 
of a.registered professional engineer or 
vice versa. In fact, since all states 
require that building plans be approved 
by the Engineer of Record (EOR) (who 
must be licensed in the state where the 
work is being done) it might at first 
appear, as Mr. Nunnelly said, that the 
requirement proposed by OSHA would 
be meaningless (Ex. 38-25). However, 
OSHA's requirement pertains to the lift- 
slab operation only. It is the Agency's 
intent that the lift-slab contractor be 
responsible for the lift-slab operations at 
the construction site. OSHA observes 
that the general contractor (who 
probably is not the lift-slab contractor) 
is generally responsible for the entire 
structure and the Engineer of Record is a 
representative of the owner or of the 
general contractor, not the lifting 
contractor. Therefore, it would appear 
that the recommendations that OSHA 
place responsibility for worker safety 
matters on the EOR, when it is known 
that the EOR will not be in the employ 
of the lifting contractor, would not 
provide adequate protection. OSHA 
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observes that the Agency’s jurisdiction 
is based upon the employer/employee 
relationship. 

OSHA has carefully and thoroughly 
evaluated all of the comments and 
testimony on this provision. There were 
a number of questions asked in regard to 
this provision and a number of 
recommendations appear in the record 
on several issues related to the language 
in the final rule. Rather than respond to 
every comment made, OSHA will 
highlight the substantive comments on 
various issues and discuss its views on 
those issues, specifically those that led 
to changes or amendments to the 
proposed language. 

First, while many commenters noted 
support for the term “qualified 
designer,” they also supported requiring 
the engineer of record to have some 
responsibility for reviewing the work of 
the qualified designer. OSHA does not 
believe this is an acceptable solution, 
since it would split the responsibilities 
for worker safety and could 
inadvertently place responsibilities on 
persons who are not in a position to 
control employee exposures to hazards; 
thus, OSHA questions the potential 
benefit to worker safety with this 
solution. 

Additionally, the record shows that 
some of the commenters who objected 
to the term “qualified designer” pointed 
out that the definition proposed by 
OSHA limits the contractor to using 
cnly those individuals who had 
experience or knowledge regarding lift- 
slab construction. The commenters who 
objected expressed the belief this 
limitation is unfair and pointed out that 
lift-slab construction is within the scope 
of any professional engineer's ability, so 
OSHA should not have such a 
restriction. For these reasons discussed 
above, neither “qualified designer” nor 
oe of record” is used in the final 

e. 

Further, the record does not support 
using the term “architect.” OSHA notes 
that it requested comment in the NPRM 
on the use of the term “architect,” since 
that term is used in the ANSI A10.9-1970 
standard which OSHA currently 
enforces. In particular, in section 11.2, 
the ANSI standard prescribes that a 
qualified professional engineer or 
“architect” design and plan the lift-slab 
operations. Additionally, ACCSH 
recommended that OSHA use the term 
“professional engineer or architect, 
registered in the state” in paragraph (a) 
in lieu of the term “qualified designer.” 
However, there was very limited 
discussion or reference to the use of the 
term architect. Only one comment was 
received and that commenter remarked 
that the technical knowledge needed for 


lift-slab would not ordinarily be 
knowledge possessed by architects. 
OSHA notes that it did not propose to 
use the term “architect” and the record 
lacks evidence to support the ACCSH 
recommendation to revise the provision 
to require architects to design and plan 
lift-slab construction operations. OSHA 
further notes that this provision 
addresses only the planning and 
designing of the lift-operation, not the 
planning and designing of the building. 
Thus, the failure to include the term 
“architect” in the final provision does 
not preclude architects from designing 
buildings. Therefore, the term 
“architect” is not used in the final rule 
provision. 

Thus, there is only one term that was 
mentioned in the proposed paragraph 
that remains for discussion—registered 
professional engineer. The record fully 
supports requiring that a registered 
professional engineer design and plan 
the lift-slab operations. The ACCSH 
suggestion that the requirement in 
paragraph (a) be expanded so that the 
registered professional engineer would 
also be required to “supervise” the lift- 
slab operation, however, is not 
supported by the record. The record 
does not support requiring the employer 
to hire a registered professional 
engineer to perform supervisory duties. 
The record indicates that if such a 
requirement were to be imposed for all 
methods of construction, not just on 
projects where the lift-slab method of 
construction is being used, that support 
would be forthcoming. OSHA observes 
that employers are currently required to 
“supervise” operations at the 
construction site (29 CFR 1926.16-.20) 
and this is usually accomplished through 
the employer's designated ‘competent 
person.” The issue here is whether or 
not such responsibilities should be 
designated specifically to a “registered 
professional engineer.” OSHA has 
determined that at this time there is 
insufficient support to add a new 
requirement for onsite supervision by 
the registered professional engineer. 
OSHA notes that commenters used the 
term “inspection” interchangeably with 
“supervision” in commenting on the 
ACCSH recommendation. 

Commenters Ratti and Vanderklaauw 
(Exs. 38-19 and 38-20), suggested that 
instead of requiring the engineer to be 
licensed in the state where the work is 
being done, OSHA should require the 
engineer to have experience in lift-slab 
construction. Similarly, as stated above, 
Joseph Cooke (Ex. 38-23) said that the 
engineer used for the lift-slab project 
should be someone who specializes in 
planning and designing those structures 
and cited worker safety as a reason. 
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However, Cooke also strongly supported 
the need for registration in the state 
where the work is being done. And, 
finally, there was the comment by 
Joseph Hoffman (Ex. 38-24), who 
expressed the same concern that 
Professor Vanderklaauw did, that lift- 
slab construction requires specialized 
knowledge, yet registration can be 
obtained without that knowledge. 

After careful and complete 
consideration of the record, OSHA has 
decided that the term Registered 
Professional Engineer (RPE) is the 
appropriate term to be used in the final 
rule, and that the RPE must have 
experience in lift-slab construction. The 
language of the final rule is consistent 
with recognized industry practice. 
Additionally, while it cannot be proven 
conclusively, it appears from the written 
comments and from the hearing 
testimony that the engineering 
profession holds its members to 
standards that go beyond even that for 
which OSHA has responsibility in the 
workplace. Thus, because of the 
complexity inherent in lift-slab 
operations, OSHA believes a higher 
level of safety will be afforded workers 
if it requires a Registered Professional 
Engineer to be responsible for planning 
and designing lift-slab operations. As 
mentioned above, both of the lift-slab 
contractors currently operating in the 
United States have a Professional 
Engineer on staff who is registered in 
one or more jurisdictions, further 
evidencing the importance of their role 
in lift-slab construction. The record does 
not provide any evidence that 
employees would be afforded a greater 
level of safety if the professional 
engineer is required to be registered in 
the state where the work is being 
performed. Therefore, OSHA has not 
included that portion of the ACCSH 
recommendation. And, as stated above, 
the record lacks support for a 
requirement that the registered 
professional engineer also be required to 
supervise the lift-slab operations. 

The final portion of the provision in 
paragraph (a) requires the registered 
professional engineer to consider lateral 
stability and to incorporate provisions in 
the lift-slab plans and specifications to 
ensure lateral stability of the structure 
during construction. This is a new 
requirement and OSHA believes it will 
further the safety and health of workers 
at lift-slab construction sites. 

OSHA raised a specific issue (Issue 
#5) asking whether or not specific 
requirements for lateral stability should 
become a part of the final rule and how 
employers currently addressed lateral 
stability. 
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The response to Issue #5 
demonstrated that OSHA needed to 
include a requirement for the employer 
to address lateral stability in the final 
rule. However, the response in the 
record did not support an OSHA 
“specification” requirement that would 
prescribe how to achieve lateral 
stability. Many of the commenters noted 
that building codes already address 
lateral stability and that the engineer of 
record is responsible for incorporating 
lateral stability requirements in the 
building plans and specifications (Exs. 
38-7, 38-12, 38-17, 38-19; and 38-25). 
OSHA notes that while it is true that the 
building codes address lateral stability 
of the “finished” or completed structure, 
building codes may not address hazards 
associated with the failure to ensure 
lateral stability during construction and 
the effect on the safety of employees 
performing the construction work. 
OSHA's intent was to address the need 
to add a specific requirement 
prescribing that the employer ensure 
lateral stability during the construction 
phase. 

Commenting more directly on the 
issue of lateral stability during the 
construction phase was Mario Suarez, 
(Ex. 38-21), who noted that “Lateral 
stability requirements are an important 
part of any Building Code.” He also 
stated that “They (the building codes) 
have to be complied with at all times, 
during all stages of erection as well as in 
the finished structure.” Again, though, 
Mr. Suarez noted that the responsibility 
belongs to the Engineer of Record who 
would review and approve the erection 
contractor designs. Mr. Suarez, like 
other commenters (Exs. 38-7 and 38-25) 
noted that such a requirement should 
not be applicable to lift-slab contractors 
only. Texstar’s comments (Ex. 38-17) 
were similar to those of Mr. Suarez. 

On the other hand, Joseph Hoffman 
(Ex. 38-24) commented that he “* * * 
strongly recommends that such a 
requirement be incorporated. The 
responsibility for determining such 
stability should be placed on a specially 
trained design engineer(s) engaged by 
the Lifting Contractor.” He further noted 
that the person who designs the system 
is the individual who should state the 
stability requirements during lifting, just 
as the Engineer of Record states the 
requirements for the slabs, columns and 
foundations, etc. in their final state of 
use. OSHA agrees with the comments 
and recommendations expressed by Mr. 
Hoffman and echoed by Mr. Joseph 
Cooke (Ex. 38-23), who added that 
lateral stability “* * * plays an 
important part of the design of any 
building particularly the lift slab 


project.” OSHA believes workers will 
be afforded an appropriate level of 
safety by requiring the registered 
professional engineer who designs and 
plans the lift-slab operation to also 
address the need for lateral stability. 
The Agency believes this information is 
critical and must be communicated to 
the contractor. Consequently, this 
information is required to be included in 
the plans and specifications along with 
the other information required by the 
paragraph (a) provision. Therefore, 
based on the comments discussed 
above, OSHA promulgates paragraph 
(a) as revised. 

Paragraph (b) of the final rule requires 
that jacks (lifting units) be marked to 
indicate the rated capacity established 
by the manufacturer. This is an existing 
requirement, found in § 1926.305(a)(1), 
which applies to all jacks used in 
construction activities. OSHA did not 
propose any substantive revision to this 
provision, but simply proposed to repeat 
it in the lift-slab operations section so 
that all requirements unique to lift-slab 
construction operations would appear in 
the same section of the construction 
safety and health standards. OSHA 
believes it is necessary for employers to 
ensure that each jack has the rated 
capacity marked so there will be no 
question as to what loads can be placed 
on the jacks. 

There were no comments on this 
provision and OSHA promulgates 
paragraph (b) unchanged from the 
proposed rule, except that in recognition 
of industry nomenclature, the term 
“lifting units” has been added to the text 
as an alternative term for the term 
“jacks.” 

Paragraph (c) of the final rule requires 
that jacks (lifting units) not be loaded 
beyond the rated capacity established 
by the manufacturer. This, too, is an 
existing requirement from 
§ 1926.305(a)(1), and was proposed to be 
repeated in the lift-slab section for the 
same reasons as explained in the 
discussion of paragraph (b) above. 
Again, OSHA did not propose any 
substantive revision to the existing 
requirement. 

OSHA received one comment on the 
proposed provision. Rubatino 
Engineering (Ex. 38-16) commented that 
the “Jacking capacity of jacks definitely 
should not be exceeded” and noted that 
it is standard practice for safety 
concerns as well as maintenance. There 
were no other comments on this 
provision. OSHA believes the provision 
is appropriate as proposed, except the 
term “lifting units” has been added to 
the text for the reason discussed in 


paragraph (b) above. Therefore, OSHA 
promulgates paragraph (c) as revised. 

Paragraph (d) of the final rule requires 
that jacking equipment be capable of 
supporting at least two and one-half 
times the load to be applied during 
lifting operations and that the jacking 
equipment not be overloaded. OSHA 
identifies components of the jacking 
equipment as the threaded rods, lifting 
attachments, lifting nuts, hook-up 
collars, T-caps, columns, shearheads, 
and footings, as well as any other load 
bearing component which is used to 
carry out the lifting operation(s). 

The final rule differs from the 
proposed rule. In the NPRM, OSHA 
proposed the following: 


Jacking equipment shall not be overloaded 
and the threaded rods and other members 
(such as but not limited to the following: 
jacks and other lifting units, lifting angles, 
lifting nuts, hook-up collars, T-caps, 
shearheads, columns, and footings) that 
transmit loads to the jacks shall be capable 
of supporting at least two and one-half times 
the load to be applied. 


The proposed language was 
developed by using both the ANSI 
A10.9-1970 and the ANSI A10.9-1983 
standard that contained a similar 
provision. OSHA clarified the provision 
by identifying shearheads, columns, and 
footing as other members of the jacking 
equipment. These three components 
were not specifically mentioned in the 
ANSI standards but in a written 
interpretation to OSHA (Ex. 35-3) ANSI 
identified shearheads, columns, and 
footings as “other members” for the 
purposes of applying their standard. 

Because there was controversy 
surrounding this provision, OSHA raised 
two special issues, Issue #2 and Issue 
#4, to ask specific questions on the 
following: how to word the provision; ~ 
what components should be included in 
the provision; and, how OSHA should 
identify those components. 

In response to the comments and 
testimony received on the paragraph (d) 
provision and on Issues #2 and #4, 
OSHA has rewritten paragraph (d) for 
the final rule. The final rule differs from 
the proposed rule in several ways. First, 
it defines and clarifies which members 
are considered to be jacking equipment 
for the purposes of the provision. 
Specifically, the provision has been 
reworded to identify components by 
name and to state that if the load being 
lifted is supported by components other 
than those mentioned by name, those 
other components must also be capable 
of supporting two and one-half times the 
load that will bear on them during 
jacking operations. 
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OSHA received two comments on 
Issue #4 that provided the impetus to 
require that “all load-bearing 
components added to the structure for 
the purpose of carrying out the lifting 
operations” as “other members” that 
should be able to support two and one- 
half times the load applied to them 
during lifting operations. NIOSH (Ex. 38- 
4) suggested that the language of the 
standard specifying minimum standards 
for jacking equipment refer to “load 
bearing components” of the lifting 
system and David Wonder (Ex. 38-7), 
suggested that the provision include the 
sentence, “This equipment is to include 
ail components of the jacking system, 
which have been added to the ztructure, 
temporarily or permanently, for the sole 
purpose of lifting.” While OSHA does 
not agree with the use of the term “sole” 
purpose of lifting, it does see merit in 
Mr. Wonder's suggested revision in 
terms of clarity. Therefore, OSHA has 
relied on the suggestion of Mr. Wonder 
in its revision. 

Other clarifications were made to 
resolve other commenter concerns. For 
example, many commenters felt that 
OSHA was attempting to rewrite the 
building codes which have provisions 
that specify safety factors or “load 
factors.” OSHA observes that while it is 
true that many building codes specify 
such factors, they apply only to finished 
structures. Further, those codes were not 
developed with specific emphasis on 
worker safety which is, of course, 
OSHA’s primary concern. OSHA 
recognizes that while a structure is 
being constructed, it is most vulnerable 
to forces that can cause it to collapse, 
causing injury or death of the workers. 
Thus, OSHA's requirements first define 
the hazards associated with lift-slab 
operations and then specify solutions to 
control or eliminate those hazards. 

OSHA believes additional 
clarification is achieved by explaining 
that the jacking equipment must be 
capable of supporting two and one-half 
times the “load being lifted during 
jacking operations” which makes it clear 
that the 2.5 factor applies to the load 
that the equipment will actually be 
lifting at any one time. OSHA believes 
that some individuals thought the 2.5 
factor applied to all the live and dead 
loads of the structure, including some 
loads not being lifted. For the purpose of 
this provision, once the load (floor 
slabs) has been secured, it is considered 
to be “off the jacking equipment.” 

OSHA observes that compliance with 
local building codes may, in some cases, 
also put the contractor in compliance 
with the provision of this paragraph (d). 
However, compliance with this 


paragraph does not, in any manner, 
relieve the contractor from compliance 
with any other codes that may be 
required by state or local authorities 
having jurisdiction over the construction 
activity. OSHA further recognizes that 
columns, footings, and shearheads must 
also be designed using load factors 
associated with the completed structure 
which are specified by building codes. 
Thus, it may be necessary for the 
contractor to perform calculations 
sufficient to determine that the concerns 
of both OSHA and the local building 
code have been met. 

Many commenters (Exs. 38-1, 38-7, 
38-12, 38-17, 38-21, 38-22, 38-23, and 38- 
25) argued that OSHA should not 
include columns, shearheads, and 
footings because these members are 
designed in accordance with other 
codes, such as ACI, AISC, PTI, etc. 
However, as mentioned before, these 
codes pertain to the completed structure, 
whereas OSHA’s requirement pertain to 
the loads being lifted during jacking 
operations. Thus, the commenters 
arguments do not address the merits of 
the provision and do not justify removal 
of columns, shearheads, and footings 
from the provision. OSHA is well aware 
that hazards facing construction 
workers during the building phase are 
different than the building code 
concerns for a completed, stable 
structure. OSHA's efforts are directed at 
ensuring that appropriate protection is 
afforded the workers during lifting 
operations, while the structure is being 
built. 

In the proposed rule, OSHA indicated 
that it was aware of the controversy 
associated with this particular 
provision. OSHA also noted that this 
provision appeared in section 11.3.1 of 
the ANSI A10.9-1970 standard for 
Concrete and Masonry Work 
(incorporated by reference in existing 
§ 1926.705) and was continued in the 
1983 ANSI A10.9 standard in section 
10.3.1. OSHA also noted that it had 
asked ANSI for an interpretation of this 
provision, asking them in particular, 
whether or not their standard required 
the building columns, shearheads and 
footings to be subject to the 2.5 safety 
factor. The ANSI Committee responsible 
for the standard clarified through 
correspondence to OSHA (see Ex. 35-3) 
and through oral testimony at the OSHA 
hearing on lift-slab operations (Tr. 6/29/ 
89, pp. 1-199 to 1-223) that it was their 
intent to include the columns, 
shearheads and footings as “other 
members” for the purpose of their 
provision. In particular, Mr. Matthew 
Burkart, Chairman of the ANSI A10 
Committee, presented testimony at the 
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hearing in which he indicated thai the 
proposed OSHA standard basically was 
the same as the ANSI standard and that 
OSHA's standard was consistent with 
ANSI'’s interpretation of what has been 
there since at least 1970. Mr. Burkart 
explained that the 2.5 safety factor was 
in the standard primarily to protect the 
workers who had to be under the slab 
during jacking operations. He further 
stated “For that reason and for those 
purposes, we feel that the 2.5 is a 
minimum requirement. The only logical 
interpretation of the items to be 
included in the lifting arrangement 
includes the columns and the footings 
and whatever else is sustaining loads 
during the time it's being lifted.” Mr. 
Burkart added that ANSI realized the 
A10.9 standard presented different 
design criteria than what might be used 
for the permanent part of the structure 
but that their concern, like OSHA’s, is 
with the temporary structure: “* * * if 
the column is used as a support, it 
becomes part of the temporary structure 
and should meet the safety requirements 
for the workers that are being exposed 
to this area.” 

Additional testimony was presented 
at the hearing from Dr. Neil Hawkins 
(Tr. 6/29/89, pp. 1-153 to 1-189) who 
testified that he did not believe the 
requirements for a 2.5 factor of safety on 
jacking equipment should include 
columns, footings or shearheads, while 
acknowledging that it was appropriate 
for jacks, lifting angles, and lifting nuts. 
Dr. Hawkins argued that it was not 
appropriate for columns, footings and 
shearheads since the design conditions 
for those items are governed by the 
standards of AISC and ACI. He also 
said, “It is already customary practice to 
use a factor of safety of three for 
calculating the allowable bearing 
pressure on soils or rocks below footings 
and for such soils or rocks the primary 
concern is usually not bearing capacity 
but the possibility of excessive 
settlement or rotation of the footing.” 
(Id.) 

Several commenters, including David 
Wonder, P. E. and Chief Engineer for 
Texstar (Ex. 38-7), stated that 
shearheads serve a dual purpose in lift- 
slab construction in that they are a 
“lifting component” as well as a member 
of the completed structure. OSHA 
believes these comments further 
evidence the need to include shearheads 
in this provision since they play a role in 
the “lifting” phase. 

Texstar Construction Corporation also 
testified at the public hearing (Tr. 6/30/ 
89, pp. 2-173) restating their written 
comments (Ex. 38-15), which argued 
against the need to include columns, 





Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Rules and Regulations 


shearheads, and footings in the 
paragraph (d) provision. Texstar 
representatives noted that various codes 
set forth design criteria for these three 
elements and thus there is no need for 
OSHA to issue a different requirement. 
Again, OSHA notes that the 
organizations mentioned by Texstar— 
the American Concrete Institute (ACI) 
Building Code Requirements for 
Reinforced Concrete (ACI 318), the 
American Institute of Steel Construction 
(AISC), and the Post-Tensioning 
Institute (PTI) develop codes and 
specifications primarily with the 
finished structure in mind, while OSHA 
is concerned with the structure during 
the time it is being built. None of the 
codes mentioned were developed solely 
for the purpose of protecting the safety 
and health of workers during the 
construction phase. 

Texstar also commented that the term 
“lifting attachment” should be used in 
lieu of “lifting angles” because other 
types of attachments were used and the 
term “lifting attachment” would 
encompass all types of lifting devices 
(Ex. 38-15 and Tr. 6/30/89, pp. 2-174 and 
2-251). 

Finally, Texstar's testimony (Tr. 6/30/ 
89, p. 2-174) indicated their agreement 
with the application of the 2.5 to lifting 
items other than columns, shearheads 
and footings. They reasoned that “These 
lifting items are not specifically covered 
by a national consensus standard, and 
therefore, provide a safe workplace by 
requiring this higher factor of safety.” 

After reviewing these comments, 
OSHA believes that there was some 
misunderstanding of the proposal. Many 
commenters appeared to believe that 
OSHA was requiring jacking equipment 
to be capable of supporting 2.5 times the 
load factors calculated for the 
completed structure, particularly since 
columns, shearheads, and footings were 
considered jacking equipment in the 
rule. OSHA further believes it was that 
misunderstanding that led to the 
multitude of comments opposing the 
provision. In the opening statement (Ex. 
44) of the public hearing, OSHA clarified 
its position that the Agency’s intent was 
that the jacking equipment be capable of 
supporting 2.5 times the load that would 
be on the equipment during lifting and 
the negative comments diminished 
markedly. This is evidenced by the lack 
of testimony on the subject as compared 
to the substantial written comments 
received prior to the public hearing. In 
the final rule, OSHA has revised the 
language of this provision to make it 
clear that the “applied load” means the 
load being lifted. Once the load is 
secured (either temporarily or 


permanently) and “off the jack,” that 
load is no longer an “applied load” for 
the purpose of this provision. OSHA 
wishes to emphasize that this standard 
is directed at lifting operations carried 
out during construction of the building 
and, again, nothing in this standard is to 
be construed to mean that compliance 
with local building codes is being 
changed or affected in any manner. 

After full and complete consideration 
of all of the comments and testimony on 
the proposed provision in paragraph (d) 
and Issues #2 and #4, OSHA 
promulgates paragraph (d) as revised. 

Paragraph (e) of the final rule requires 
that lifting units be installed and 
designed so that they will neither lift nor 
continue to lift when their rated 
capacity is exceeded. This requirement 
is essentially the same as the proposed 
and the existing requirement found in 
section 11.3.2 of the ANSI A10.9-1970 
standard, and is also essentially the 
same as section 10.3.2 of the most 
current ANSI standard, A10.9-1983. 
There were no written comments or oral 
testimony presented with regard to this 
provision. OSHA believes the provision 
is appropriate as proposed and 
promulgates paragraph (e) as proposed 
except, as discussed above, that the 
term “lifting units” is used in 
conjunction with the term “jacks.” 

Paragraph (f) of the final rule requires 
that lifting units used in lift-slab 
construction be equipped with a safety 
device that will enable the lifting units 
to support the load in any position in the 
event any lifting unit malfunctions and 
loses its lifting ability. The final rule 
provision is essentially the same as the 
proposed requirement and the existing 
requirement in § 1926.305(b)(1). It is also 
essentially the same as both a provision 
in section 11.3.3 of the ANSI A10.9-1970 
standard and to section 10.3.3 of the 
updated ANSI A10.9-1983 standard. The 
difference between the final rule 
requirement and the proposed and 
existing ANSI standard is that the term 
“lifting units” has been added for the 
reasons discussed above. 

In the 1988 proposed rule, OSHA 
noted that it had received one comment 
on the 1985 proposed rule that pertained 
to this provision. That comment, from 
the Washington Metropolitan Area 
Construction Safety Association 
(WMACSA) (Ex. 14-29), suggested that 
OSHA add a requirement to install a 
safety device as required by this 
paragraph. WMACSA supported the 
need for this provision by pointing out 
that the ANSI A10.9 standard contained 
such a provision in its lift-slab section. 

As OSHA observed in the 1988 
proposed rule, and as stated above, the 
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existing requirement in § 1926.305(b)(1), 
which is nearly identical to the ANSI 
requirement, already addresses this 
hazard. However, because OSHA 
believes it is important to locate all 
provisions unique to lift-slab 
construction in the same section of its 
regulations, it proposed that this 
provision and another provision 
specifically related to lift-slab lifting 
units in § 1926.305(b)(2) be relocated to 
the lift-slab operations section of the 
Concrete and Masonry Construction 
Standards. These two provisions are 
identified as paragraphs (f) and (h) of 
this final rule. There were no written 
comments or oral tesiimony presented 
on the proposed relocations. Therefore, 
OSHA promulgates paragraph (f) as 
proposed, except for the addition of the 
term “lifting units,” which appears in the 
final rule provision. 

Paragraphs (g), (h), and (i) of the final 
rule contain requirements that are 
essentially the same as the proposed 
provisions. They are also essentially the 
same as the existing requirements in 
section 11.4 of the ANSI A10.9-1970 
standard, except that in paragraph (i), 
OSHA is requiring that the operator of 
the controls be experienced in lifting 
operations and experienced with the 
lifting equipment being used. The 
provisions in the final rule are also 
essentially the same as the provisions in 
Section 10.4 of the ANSI A10.9-1983 
standard, except as noted above. In 
addition, in the ANSI document the 
three requirements are combined in one 
paragraph; whereas they are in separate 
paragraphs in this final rule. Also, as 
discussed above, paragraph (h) of the 
final rule contains essentially the same 
requirement as the existing provision in 
§ 1926.305(b)(2). The intent of these 
requirements is to prevent subjecting the 
slab to stresses beyond the engineered 
limits. OSHA observes that a faiiure in 
the slab could result in collapse of the 
building which most likely would be 
accompanied by injury and death of 
workers. 

Paragraph (g) requires the employer to 
synchronize lifting (jacking) operations 
in a manner that will ensure all points at 
which the slab is supported are kept 
within ¥% inch of that needed to 
maintain the slab in a level position. 

In the 1985 proposed rule, OSHA 
proposed a requirement very similar to 
this requirement, but it did not receive 
any comments in response to that 
proposal. However, there was a single 
written comment on the provision in 
paragraph (g) of the 1988 proposal. 
Regarding paragraph (g), NIOSH (Ex. 
38-4) inquired of OSHA as to whether it 
would be appropriate for OSHA to add 
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the phrase “a component specifying a 
minimum linear horizontal displacement 
in which the %-inch vertical distortion 
of the slab may be allowed” to this 
provision. Based on the evidence in the 
record, OSHA does not believe such a 
specification would provide any 
additional protection to the safety and 
health of lift-slab workers. Further, 
OSHA does not believe it would be 
practical to set a single specification 
limit which could be used on every 
structure that might be built using the 
lift-slab method. Further, such 
determinations are more appropriately 
the responsibility of the contractor who 
must determine how to meet the 
requirement of this provision for the 
structure being built under his or her 
control. 

Paragraph (h) requires that where 
leveling is automatically controlled, the 
employer must install a device to stop 
the operation when the one-half inch 
leveling tolerance is exceeded or where 
there is a malfunction in the lifting 
(jacking) system. 

Paragraph (i) requires that where 
leveling is maintained by manual 
controls, the employer must locate such 
controls in a central location and have a 
competent person attend the controls 
while lifting is in progress. Further, 
paragraph (i) contains new language 
which requires the competent person to 
be experienced in lifting operations and 
with the lifting equipment being used, in 
eddition to meeting the criteria listed in. 
the definition of a “competent person” 
in § 1926.32(f). The new language has 
been added to the final rule in response 
to a comment from Texstar Construction 
Corporation. That comment is discussed 
in more detail below. 

In paragraph (i), OSHA proposed that 
a “competent person” be required to 
attend the controls while lifting is in 
progress and the leveling is maintained 
by manual controls. In the proposed 
rule, OSHA observed that the 1970 ANSI 
standard prescribed that a “trained 
operator” attend the controls, whereas 
the 1983 ANSI A10.9 standard prescribes 
that a “qualified person” attend the 
controls. OSHA observes that the term 
“competent person” is used in many 
provisions of the construction safety and 
health standards to describe the 
minimum level of experience and 
authority needed to provide an 
acceptable level of safety for workers. 
OSHA defines the term competent 
person in § 1926.32(f} to mean “one who 
is capable of identifying existing and 
predictable hazards in surroundings or 
working conditions which are 
unsanitary, hazardous, or dangerous to 
employees, and who has authorization 


to take prompt corrective measures to 
eliminate them.” The Agency maintains 
its belief that a competent person, as 
defined in § 1926.32(f), is the appropriate 
term to use to describe the qualification 
of the person who attends the control. 

At the hearing, Texstar testified on 
paragraph (i) of the 1988 proposal, and 
recommended that the language of the 
proposed provision be modified to 
require that the competent person have 
experience in the lifting operation and 
with the lifting equipment in use (Tr. 6/ 
30/89, p. 2-176). OSHA agrees with 
Texstar and notes that it would enhance 
worker safety to require the operator of 
the control to have experience not only 
in lifting operations but with the specific 
equipment being used. OSHA also 
notes, as discussed in paragraph (a) 
above, that others have indicated they . 
find merit in requiring work to be 
performed by persons who have 
experience in the lift-slab construction 
technique. For these reasons, OSHA has 
amended the language of proposed 
paragraph (i). 

Therefore, based on the record and for 
the reasons discussed above, OSHA 
promulgates paragraphs (g) and (h) 
essentially unchanged from the 
proposal, and paragraph (i) as revised. 

Paragraph (j) of the final rule requires 
the employer to limit the maximum 
number of manually controlled jacks on 
one slab to a number that will permit the 
operator to maintain the slab level 
within the specified one-half inch 
tolerance of paragraph (g). Paragraph (j) 
further prescribes that the number of 
jacks cannot exceed 14. This provision 
is essentially the same as the proposed 
provision, except that OSHA has set a 
limit of 14 jacks. The final rule provision 
is similar to a provision in section 11.3.4 
of the ANSI A10.9-1970 standard, and 
also to the provision in section 10.3.4 of 
the ANSI A10.9-1983 standard. Both of 
the ANSI standards specify that the 
number of jacks shall not exceed 14. 
ANSI further prescribes that in no event 
should the number be too great to permit 
the operator to maintain the slab level 
within specified tolerances. 

However, in keeping with OSHA’s 
efforts to develop more performance- 
oriented standards, OSHA proposed to 
revise the existing requirement to 
eliminate the specific number “14” and 
instead require the employer to limit the 
number of jacks on one slab to a number 
that will permit the operator to maintain 
the slab level within specified 
tolerances. The Agency notes that it is 
unaware of the reasons why both the 
1970 and 1983 ANSI standards specify 
the number 14 since, as OSHA stated in 
the proposed rule (53 FR 35975), it 
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‘believes that common industry practice 


is to operate all jacks automatically, 
except in limited situations such as 
when setting wedges. During the wedge- 
setting phase, automatic jacking 
operations may cease while individual 
jacks are operated manually, as needed, 
to complete the wedge setting operation. 
This process normally involves the 
manual control of only one or two jacks 
at a time. 

OSHA invited comments on whether 
or not it should continue to specify the 
maximum number of jacks as do the 
ANSI standards. Specifically, OSHA 
asked if employee safety would be 
enhanced if OSHA specified a maximum 
number of jacks that could be used on 
one slab. OSHA also questioned 
whether “14” was the appropriate 
number and, if not, what was the 
appropriate number and what were the 
reasons for recommending a number 
that differs from ANSI. 

In response to the proposed provision, 
Texstar Construction Corporation (Ex. 
38-15) listed this provision as one to 
which it objected in its request for a 
public hearing and supported ANSI’s 
maximum of 14 jacks. Specifically, 
Texstar said that it had extensive 
experience in the operation of manually 
controlled jacks and it was their opinion 
that it is necessary to limit the number 
of jacks so as to ensure the proper 
monitoring of the lifting rate. Texstar 
further stated that “Exceeding the 
maximum of 14 jacks per console limits 
the ability of the operators to visually 
and physically control the console and 
the lifting process.” (Id. p. 4). 

This provision was also the subject of 
testimony at the public hearing. In 
particular, Professor Peter 
Vanderklaauw, President of Liftplate 
International, Ins., and a lift-slab 
contractor, stated that he disagreed with 
Texstar’s comment that the number of 
jacks should be limited to 14 (Tr. 6/30/ 
89, pp. 2-58 to 2-59). Professor 
Vanderklaauw said he thought the 
number of manually controlled jacks 
should be limited to seven. In support of 
his recommendation, he explained that 
“to operate 14 jacks by hand within 
reasonable tolerances, say ¥% an inch, to 
us is extremely difficult. But it all 
depends on how fast the slab is being 
lifted.” As an example, Professor 
Vanderklaauw noted that at 1 inch per 
minute, an operator could manipulate 
six or seven jacks by hand and that at 
half that speed, maybe it would be 
possible to operate 14 jacks. Professor 
Vanderklaauw concluded by pointing 
out that most jacking operations exceed 
1 inch per minute. Later in the hearing 
(Tr. 6/30/89, pp. 2-260 to 2-262), 
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Professor Vanderklaauw questioned the 
Texstar panel about their comment on 
the number of manually controlled jacks 
and asked Texstar if they agreed that 
speed has alot to do with the 
controllability of 14 jacks. Texstar 
responded that they had their own 
equipment in mind when they 
commented that the number of manually 
controlled jacks should be limited to 14. 
They suggested that another provision 
might be more appropriate for someone 
else’s equipment. Professor 
Vanderklaauw’s response was that the 
requirement is “Texstar specific” and it 
should be deleted or appropriately 
modified. 

Based on a careful examination of the 
comments and testimony presented at 
the hearing, OSHA has decided to retain 
the provision in performance language 
but to set a limit of 14 on the maximum 
number of jacks that can be manually 
operated. OSHA believes the language 
of the final rule appropriately addresses 
the concerns raised by Professor 
Vanderklaauw, in that it requires the 
employer to determine how many jacks 
an operator can control and still be able 
to maintain the slab level with specified 
tolerances. OSHA agrees with Professor 
Vanderklaauw that the number of jacks 
the operator can manipulate depends on 
the rate of lift. Additionally, OSHA finds 
inadequate information in the record to 
specify a lower number as the maximum 
number of jacks that can be operated 
manually. However, the evidence in the 
record is sufficient to set an upper limit 
on the number of jacks that can be 
operated manually. OSHA emphasizes, 
however, that the employer must make a 
determination as to how many jacks can 
safely be operated after first considering 
the lifting operations, the equipment, 
and the operator of the equipment 
involved in the lift. 

Based on the foregoing discussion, 
OSHA promulgates paragraph (j) as 
revised. 

Paragraph (k) of the final rule requires 
the employer to prohibit employees, 
except those essential to the jacking 
operation, from being in the building 
while any lifting operation is taking 
place, unless the building/structure has 
been reinforced sufficiently to ensure its 
integrity during erection. The final rule 
defines the phrase “reinforced 
sufficiently to ensure its integrity” to 
mean that a registered professional 
engineer, independent of the engineer 
who designed and planned the lifting 
operation has determined that if there is 
a loss of support at any jack location, 
that loss will be confined to that jack 
location and the structure as a whole 
will remain stable. Such determination 


can be made by the independent 
registered professional engineer's own 
engineering analysis or through the 
independent engineer's review and 
approval of the engineering analysis 
which was performed by the registered 
professional engineer who designed and 
planned the lifting operation—see 
paragraph (a) of this section. In the final 
rule, paragraph (k) also prohibits, 
without exception, allowing 
nonessential employees to be 
immediately below a slab while it is 
being lifted. Finally, the provision 
clarifies that a lifting operation begins 
when a slab (or group of slabs) is lifted 
and ends when such slabs are secured 
with either temporary or permanent 
connections. An appendix to paragraph 
(k) describes one method that can be 
used to comply. with the “structural 
integrity” provision of this paragraph. 

The provisions in paragraph (k) of the 
final rule differ from both the proposed 
and existing rules. OSHA anticipated 
significant reaction to the proposed 
provision and, therefore, raised a 
specific issue in the proposed rule. In 
Issue #11, OSHA asked a series of 
questions in an effort to develop a 
complete record on the proposed 
prohibition. Specifically, OSHA asked 
for alternative solutions to its proposed 
prohibition of nonessential employees in 
the building/structure during jacking 
operations; for information on the need 
to identify, by job function, those 
workers who are “essential” to the 
jacking operation; and for a 
recommended distance away from the 
building/structure that nonessential 
employees should be during jacking 
operations if they are not permitted 
inside. 

As anticipated, OSHA received 
substantial written comment and oral 
testimony on the proposed rule and the 
specific issue. That comment and 
testimony has led to a revision of the 
provision as originally proposed. 

‘NIOSH suggested that OSHA consider 
a safety factor which was greater than 
2.5 as a possible alternative to the 
proposed requirement to prohibit 
nonessential employees from being in 
the building during jacking operations. 
In particular, they suggested that if 
OSHA increased the safety factor to a 
higher number that employees should be 
allowed to work in the building while 
jacking operations are in progress. 
NIOSH was referring, of course, to the 
proposed requirement in paragraph (d) 
that jacking equipment.be capable of 
supporting 2.5 times the load applied to 
it. NIOSH did not give a specific safety 
factor in their suggestion. However, their 
suggestion was explored at the public 


hearing during cross-examination. In 
particular, Dr. Neil Hawkins:was asked 
to comment on the alternative 
recommended by NIOSH. He responded 
that: 


. . . you might say if I went to 10 on the 
jacks rods and the lifting nuts and so on. . 
but I don't think that it ever will be: You 
know, it's-rather like saying we're never 
going to have an oil.tanker spill. A lot of 
things are caused by human error and we get 
to a certain level of safety represented by 
holding the stresses in the rods, in my opinion 
. . » (Tr. 6/29/89, pp. 1-184 to 1-185). 


OSHA interprets these comments to 
show that Dr. Hawkins did not agree 
that imposing high safety factors would 
necessarily render the worksite safe. He 
did, however, indicate that additional 
steel in the slabs might be the 
alternative to the prohibition. (Tr. 6/29/ 
89, p. 1-185). 

The proposed paragraph was based 
on a provision contained in the lift-slab 
operations section of both the 1970 and 
1983 versions of the ANSI A10.9-1970 
standard on Concrete and Masonry 
Work. In the proposed rule, OSHA 
discussed that ANSI had provided to 
OSHA a written interpretation of two 
key provisions of the A10.9 
requirements. One of those provisions 
was the provision originally proposed in 
paragraph (k). The ANSI interpretation 
stated that their provision means that no 
one is permitted anywhere below any 
slab being jacked, except employees 
who are essential to the jacking 
operation or to secure the slabs, nor are 
employees permitted to work below 
lower floor slabs that are secured 
temporarily or permanently while any 
upper floor slab is being jacked (ANS} 
interpretation—Ex. 35-3). 

At the public hearing, Mr. Matthew 
Burkart, Chairman of the ANSI A10 
Committee, confirmed the written 
interpretation when he stated (Tr. 6/29/ 
89, pp. 1-203 to 1-207) that ANSI has 
always contended that people should be 
out from under the slab when it is being 
jacked because it is the most hazardous 
time during the lift-slab operation. He 
further testified that “No one had 
presented information to the committee 
since 1970 that there is a less hazardous 
way to go about the operation * * *” 
and therefore, ANSI maintained that 
people should be out from underneath 
the slab whenever the jacking operation 
is in progress. Under cross-examination. 
(Tr. 6/29/89. p. 1-207), Mr. Burkart 
clarified that “out from under the slab” 
meant “out of the building.” Mr. Burkart 
also stated that the ANSI committee 
that developed the-OSHA-adopted 
provision had representation from the 
American Conerete Institute and the 
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American Institute of Architects, as well 
as several engineers who represented 
public and government interests. He 
also stated that Texstar Construction 
Corporation made a presentation to the 
full ANSI Committee before it undertook 
a discussion of the provision and voted 
on the interpretation that was provided 
to OSHA. (Id. p. 1-206). 

Other commenters and witnesses 
contended that OSHA was unfairly 
singling out the lift-slab construction 
method for more stringent regulation 
than any other method of construction, 
such as precast.concrete placement, 
cast-in-place work, and steel erection. In 
particular, as discussed above, some 
participants noted that there are other 
methods of construction that expose the 
worker to a much greater probability of 
being injured or killed in a building 
collapse. (See testimony of Dr. Neil 
Hawkins, Tr. 6/29/89, pp. 1-60 to 1-161). 
Indeed, at the hearing Joseph Hoffman, a 
professional engineer, testified in the 
strongest terms that “* * * a much more 
Gangerous construction situation is high- 
rise precast slab on bearing wall 
construction. It’s a very unstable 
structure, very, very, unstable, and 
requires a great deal of bracing and a 
great deal of control.” Mr. Hoffman 
went on to relate that he had served as 
the Engineer of Record on a 25-story, 
bearing-wall job and “* * * every single 
trade in the world [was] working on that 
job before they hit the 20th floor.” In his 
testimony, he expressed his view that 
this type of construction was far more 
dangerous than lift-slab construction. 
(Tr. 6/30/89, pp. 2-91 to 2-92). Other 
witnesses emphasized the danger of 
precast concrete structures, saying that 
OSHA had not prohibited—or even 
proposed to prohibit—workers from 
being in the building while the precast 
members were being placed. (Tr. 6/30/ 
89, pp. 2-5 to 2-260). 

Texstar Construction Corporation, in 
their prehearing submission (Ex. 58), 
recommended that paragraph (k) be 
amended to require that certain criteria 
be satisfied before nonessential 
employees would be permitted in the 
building while jacking operations were 
taking place. One of the criteria was 
that: 


Bottom reinforcement be required in both 
directions in the slab column strips sufficient 
to enhance the transfer of load and increase 
the integrity of the structure. The amount of 
such reinforcement shall conform with . 
recommendations provided by ACI 
{American Concrete Institute] and the PTI 
[Post-Tensioning Institute} unless engineering 
analysis shows lower values are appropriate. 
For the purpose of this section a minimum 
amount of at least two bars in each direction 
shall be continuous or spliced at the support. 


These bars shall pass over, thru or be 
attached to the shearhead. (p. 7) 


Texstar stated that their 
recommended requirement was 
consistent with section 13.4.8.5 of the 
proposed revision to the ACI’s Building 
Code Requirements for Reinforced 
Concrete (ACI 318-83, Revised 1986). 
The recommendation of Texstar’s was 
referred to as the “integrity steel” 
concept at the hearing and was 
suggested by Texstar as an alternative 
to the OSHA proposed requirement 
which would have prohibited, without 
exception, allowing nonessential 
employees in the building during lifting 
operations. 

Texstar commented that the primary 
goal of the recommended language was 
to provide for “unsurpassed worker 
safety” either by removing employees 
from the hazard or by providing extra 
means to enhance the structural 
integrity of the structure. (Id. p.8). | 
Finally, Texstar added that “Under no 
circumstances is any employee (except 
those essential to the lifting operations) 
to be allowed directly underneath the 
slab that is being lifted while the actual 
jacking operation is taking place.” (Id.). 

A review of the American Concrete 
Institute’s Building Code Requirements 
for Reinforced Concrete (ACI 318-89) 
and Commentary (ACI 318R-89) reveals 
that the engineering community has 
emphasized the need to provide 
structural integrity, but has not 
specifically dealt with structural 
integrity of lift-slab constructed 
buildings. However, the commentary for 
the ACI building codes states: 


R7.13—-Requirements for structural 
integrity.Experience has shown that the 
overall integrity of a structure can be 
substantially enhanced by minor changes in 
detailing of reinforcement. It is the intent of 
this section of the Code to improve the 
redundancy and ductility in structures so that 
in the event of damage to a major supporting 
element or an abnormal loading event, the 
resulting damage may be confined to a 
relatively small area and the structure will 
have a better chance to maintain overall 
stability. 

The need for structural integrity is 


also addressed in the American 
National Standard—Minimum Design 


. Loads for Buildings and Other 


Structures, ANSI A58.1-1982, which 
reads as follows: 


Section 1.3—General Structural Integrity. 
Through accident or misuse, structures 
cepable of supporting safely all conventional 
design loads may suffer local damage, that is, 
the loss of load resistance in an element or 
small portion of the structure. In recognition 
of this, buildings and structural systems shall 
possess general structural integrity, which is 
the quality of being able to sustain local 
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damage with the structure as a whole 
remaining stable and not being damaged to 
an extent disproportionate to the original 
local damage. The most common method of 
achieving general structural integrity is 
through an arrangement of the structural 
elements that gives stability to the entire 
structural system, combined with the 
provision of sufficient continuity and energy 
absorbing capacity (ductility) in the 
compenents end connections of the structure 
to transfer loads from any locally damaged 
region to adjacent regions capable of 
resisting these loads without collapse. 


Dr. Neil Hawkins, in his testimony (Tr. 
6/29/89, pp. 1-161), also directed 
comments to the prohibition in proposed 
paragraph (k). He recommended that for 
“comparability with competitive forms 
of construction,” if the 2.5 factor were 
applied to all jacking equipment, then 
“* * * nonessential employees should 
be allowed below a slab that is 
permanently anchored or adequately 
temporarily anchored during jacking 
operations for the slabs above that so 
anchored.” 

On cross examination, Dr. Hawkins 
discussed the American Concrete 
Institute (ACI) Code and subsequently 
commented that “* * * integrity steel is 
steel placed in the bottom of the slab 
through the column * * *” (Tr. 6/29/89, 
1-185). He further explained that in the 
case of a lift-slab, it would have to be 
bottom steel in the slab which would 
pass through the shearhead region or 


_-over the ends of the shearhead arms or 


be spliced to the steet coming out of the 
shearheads. Hawkins further explained 
thet through calculations, one can 
determine how to reinforce a structure 
to keep the structure from collapsing if 
the support of a column is lost. In his 
post-hearing comment (Ex. 68}, Dr. 
Hawkins further elaborated and 
suggested that paragraph (k) of the 
proposed rule be revised to read as 
follows: 


No employee (except those essential to the 
jacking operation) shall be permitted in the 
building while any jacking is taking place 
unless continuous bottom steel is provided in 
every slab and in both directions through 
every wall or column head area. The amount 
of bottom steel shall be established by 
assuming loss of support at a given lifting 
jack and then determining the steel necessary 
to carry, by catenary action over the span 
between surrounding supports, the slab 
service dead load plus any service dead 
loads likely to be acting on the slab during 
jacking * * * (Ex. 68, p. 2). 


Dr. Hawkins defined “column head 
area” as the distance between lines that 
are one and one half times the thickness 
of the slab or drop panel and those lines 
are located outside opposite faces of the 
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outer edges of the shearhead sections 
(Id.) (See Figure 1). 

Dr. Hawkins’ proposed language 
received support from several other 
hearing participants, including Professor 
Peter Vanderklaauw, President, Liftplate 
International, Inc. (Ex. 67) who 
commented, “We want you to know 
that, although our company is not 
seriously affected by the rule not to 
permit employees in the building while 
jacking is taking place, we 
wholeheartedly support Dr. Hawkins’ 
suggested revisions.” Professor 
Vanderklaauw provided several reasons 
for Liftplate’s support, including his 
comment that “We agree that integrity 
steel at the bottom of the slab, when 
properly designed, will indeed prevent 
progressive collapse and provide 
sufficient risk prevention.” He added 
that “The application of integrity steel is 
a very logical engineering solution.” 
Once again, Professor Vanderklaauw 
noted that the provisions of paragraph 
(k) should “* * * apply to all types of 
construction where heavy concrete 
slabs are being worked at higher levels.” 
(Id.). 

Mario Suarez, a participant at the 
hearing and a professional engineer, (Ex. 
66) also supported Dr: Hawkins’ post- 
hearing comment. However, Mr. Suarez 
suggested that while OSHA should 
follow the general recommendations 
made by Dr. Hawkins and state a 
general, performance type requirement, 
OSHA should ‘* * * let the specific 
code requirement be written by ACI 
Committee 318.” (Id.). 

Another area of concern to OSHA 
was how to identify those workers who 
would be considered “essential” and 
thus permitted in the building during 
jacking operation. However, the 
commenters concentrated their efforts 
on their opposition to the overall 
provision and did not, in general, 
comment on this specific-concern. Thus, 
due to the limited amount of input to the 
record, the final rule does not identify, 
either by title or task, those workers 
who are essential to the lifting 
operation. Instead, appropriate 
compliance guidelines will be developed 
and compliance officers will have to 
determine at the time of an inspection, 
whether or not the. workers in the 
building are essential to ensure that the 
lifting operation is accomplished safely. 

Upon examination and evaluation of 
the record evidence in this matter, 
OSHA has determined that there is a 
reasonable alternative to its proposed 
prohibition of nonessential employees 
being in the building during jacking __ 
uperations. That alternative is for the 
structure to be reinforced to ensure its 
integrity as described above. As brought 


forth in the record, and as supported by 
both the ACI 318 Building Code and the 
ANSI A58.1-1982 standard, OSHA 
agrees in principle with the 
recommendation made by Texstar 
Construction Corporation and supported 
by other expert commenters as 
discussed above. 

OSHA also believes that the 
individual who makes the determination 
regarding structural integrity should be a 
registered professional engineer for the 
same reasons discussed in paragraph (a) 
above, and that person must make an 
independent engineering analysis or 
review the analysis performed by the 
registered professional engineer who 
designed and planned the lifting 
operation. OSHA observes that the 
benefits to worker safety and health to 
be gained by having a registered 
professional engineer perform certain 
tasks, which have been discussed at 
length under paragraph (a) also have 
application here, and are supported by 
the record. OSHA also notes that the 
use of peer review is an accepted 
practice within the engineering. 
profession as a technique that promotes 
quality in design organizations and their 
services. In fact, at the hearing, during 
cross examination, Mario Suarez in 
response to a question on 
responsibilities of various engineers 
associated with a project, noted that 
having another qualified professional 
involved would not be a problem for 
him. (Tr. 6/30/89, p. 2-9). Published 
literature indicates that peer reviews are 
always performed by persons 
independent of the subject of review—in 
this case, the lift-slab project. (See 
Quality in the Constructed Project, 
Chapter 18 titled, “Peer Review.” 
Volume 1, Preliminary Edition of the 
Manual of Professional Practice.) 
Because the lift-slab construction 
process ‘is unique and not well 
documented in engineering texts and 
manuals, OSHA believes that peer 
review of plans and specifications is 
necessary to achieve an acceptable level 
of safety. 

Therefore, to provide an appropriate 
level of safety to the workers; OSHA is 
requiring review by a registered 
professional engineer who is 
independent of the lift-slab designer/ 
planner. This independent review may 
be made in advance of construction on 
the basis of lift-slab plans-and 
specifications. Additionally, OSHA 
agrees with Mr. Suarez that the 
requirement should be written to state’ 
the desired performance; namely, 
reinforcement to ensure the integrity of 
the building, without specifying exactly 
how the employer is to comply with the 
requirement.. However, to assist 
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employers, OSHA has described at least 
one method.of compliance in Appendix 
A to this section. The method described . 
in the Appendix substantially reflects: 
the recommendations made by Dr. Neil 
Hawkins. 

- OSHA acknowledges the role 
organizations.such as the American 
Concrete Institute play in setting design 
criteria and promoting “structural 
integrity.” Through such organizations, 
OSHA believes there exists the 
appropriate guidance for engineers. to 
determine how to maintain the 
structural integrity of a building as 
required by paragraph (k). 

Based on the preceding discussion, 
OSHA promulgates paragraph (k) as 
revised. 

Paragraph (1) requires that all-wedges 
be secured before the lifting rods are 
released at each column location and 
that when temporary connections are 
being made, the wedges shall be secured 
by tack welding, or an equivalent 
method of securing the wedges, to 
prevent them from falling out of 
position. 

The final rule in paragraph (1) is 
essentially the same as the proposed 
provision, except that it has been 
rewritten to express the meaning of the 
rule more clearly. The change responds 
to comments made by Liftplate 
International and Texstar Construction 
Corporation (Exs. 38-15 and 38-20). At 
the hearing, Professor Peter 
Vanderklaauw of Liftplate International 
expressed concern that OSHA’s 
proposed provision was very specific in 
that it only recognized tack welds as the 
proper method of securing wedges to 
keep them from falling out (Tr. 6/30/89, « 
pp. 2-265 to 2-267). OSHA disagrees 
with this comment as the proposed rule 
did contain the phrase “or an equivalent 
method of securing.” Nevertheless, 
OSHA has reworded the provision to 
state more clearly that employers do not. 
have to tack. weld, but if another.method 
of securing the wedges is chosen, that 
method must be equal to tack welding in 
its ability to secure the wedge. In this 
regard, OSHA has determined that the 
use of chicken wire or tape to secure 
wedges is unacceptable. The provision . 
is only directed at temporary . 
connections because the lifting plans 
will specify the detai's for permanent 
connections, including any permanent 
weld on the wedges. The intent is to 
keep the wedges in position so they will 
not fall out: It is OSHA's position that if 
the wedges were to fall out, the slab 
could lose support at the location where 
the wedge was dislodged, and that loss 
of support could cause the slab to - 
deflect, possibly with serious 
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consequences. In addition, OSHA 
proposed this requirement because it is 
aware of at least one incident where a 
lift-slab contractor inserted all the 
wedges, lowered the load onto the 
wedges, then released all the lifting rods 
to prepare for the next “pick” and not 
one single wedge had been tack welded 
or otherwise secured. OSHA believes 
this is an unsafe practice and has 
demonstrated its serious concern 
through the issuance of citations for 
such action. 

Another point raised by Texstar 
Construction Corporation (Ex. 3-15 and 
Tr. 6/30/89, p. 2-182), was that wedges 
should be tack-welded after the load 
has been transferred from the jacks, 
rather than before the load is 
transferred from the jacks as the 
proposed rule required. OSHA agrees 
that load transfer from the jacks to the 
wedges could break the tack weld and 
that the language of the proposed rule 
needs to be changed. OSHA's intent is 
to require completion of the welding 
task at each column location before the 
lifting rods are released. The final rule 
has been rewritten to state clearly that 
the wedges must be secured before 
releasing the rods at that column 
location, regardless of whether it is a 
temporary or permanent connection. 

In cross-examination at the hearing, 
Texstar Construction Corporation 
indicated that they “. . . keep the lifting 
nuts within an eighth of an inch of the 
lifting attachment so that they are still 
. . -in contact with that lifting angle.” 
Additionally, when asked specifically 
about the lifting rods and whether they 
too were within an eighth of an inch, Mr. 
C. Geckler, Vice President of Texstar, 
stated “Well, just the fact that they’re 
only released about an eighth of an inch, 
they can’t move very far.” (Tr. 6/30/89, 
p. 2-202). When questioned about the 
ability to support the slab if something 
went wrong [such as if a wedge fell out], 
Texstar’s representative Russillo stated 
“So if, as you said, something were to go 
wrong, the slab would come down an 
eighth of an inch and re-engage into the 
rod with the nut. See, it’s the rod.” 
Finally, the record is clear when C. 
Geckler responded, “The tack welding is 
done. The person who is installing the 
wedges moves from that location to 
another location. Then the rods are 
lowered down.” (Tr. 6/30/89, pp. 2-251 
to 2-253}. 

After reviewing these comments, 
OSHA believes the revised language 
addresses the concerns of the 
commenters and also makes OSHA's 
intent more clear. Therefore, OSHA 
promulgates paragraph (1) as revised. 

Paragraph (m) requires that all 
welding on temporary and permanent 


connections be performed by certified 
welders who are familiar with the 
welding requirements specified in the 
lift-slab plan and specifications. This 
paragraph is a new requirement and is 
identical to the proposed paragraph. 

Comments and testimony in the 
record revealed that only certified 
welders are used. There were no 
objections to OSHA's codification of 
what is usual and customary practice in 
the industry. OSHA observes that 
certification can be demonstrated by 
possession of a certificate from a 
licensing board or school which certifies 
that the employee has demonstrated the 
ability to perform the type of welding 
required for the building/structure under 
construction. OSHA suggests that 
employers determine the welder’s 
familiarity with the welding 
requirements specified in the lift-slab 
plans and specifications before 
permitting the welder to perform any 
welding tasks. 

In connection with this provision, 
OSHA raised Specific Issue #14, under 
which the Agency asked a number of 
questions relating to the requirement to 
use only certified welders for structural 
welding tasks. OSHA noted that it was 
aware that current practice was to hire 
only certified welders for critical 
welding tasks and asked how welders 
demonstrate such certification. In 
response, several commenters indicated 
support for the proposed provision that 
certified welders be required for 
structural welding (Exs. 38-4, 38-7, 38— 
17, 38-21, and 38-23). Only one 
commenter (Ex. 38-26) actually 
responded to the concerns of how to 
determine certification. 

Liftplate International, Inc. {Ex. 38- 
20), commented that they used certified 
welders as a matter of routine but that 
temporary welds are made only to keep 
wedges in place and have no structural 
value. In addition, they stated that if 
OSHA finalized the requirement, it 
should apply to other types of 
construction as well. While several 
commenters noted that weider 
qualification tests are set forth by the 
American Welding Society (AWS), the 
AWS does not conduct the tests nor 
issue certification cards. Charles 
Hawkins commenting on behalf of 
Associated Builders and Contractors, 
Inc. (ABC) (Ex. 38-26), stated that ABC 
supported the proposed requirement 
regarding certified welders for critical 
welds and noted that OSHA was correct 
in thinking that the industry practice 
was to hire only certified welders. ABC 
also made the following comment: 

To the extent that there is a confusion as to 
which certification should control, ABC 
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recommends the American Society for 
Testing and Materials (ASTM) certification. 
In many cases the design and specifications 
will indicate an ASTM-grade weld is 
necessary. Relying on the ASTM certification 
would simplify this question and be 
consistent with practices already in place. 
(Id. p. 3}. 


Based on the evidence and 
information in the record, OSHA has 
decided that it will not specify, in the 
final rule, how the welder should certify 
his ability to perform the welds as 
required in the lift-slab plans and 
specifications. However, at the time of 
an inspection, OSHA may require the 
employer to demonstrate that only 
certified welders are welding 
connections. For example, such 
certification can be demonstrated by 
producing evidence, such as a welder'’s 
certification card, that the welder has 
been certified by a state or local testing 
laboratory who complies with the 
testing procedures set forth by the 
American Welding Society (AWS) or 
that the welder has a certification card 
from the American Society for Testing 
and Materials (ASTM) as recommended 
by ABC. Therefore, it will be up to the 
employers to make sure that welders 
hired by them are certified in 
accordance with the requirements of a 
recognized organizations such as the 
ones named above. Therefore, OSHA 
promulgates paragraph (m)} unchanged 
from the proposed rule. 

Paragraph (n) of the final rule requires 
that load transfer from the lifting units 
to building columns not be executed 
until the welds on the column shear 
plates are cooled to air temperature. The 
requirement in the final rule is identical 
to the proposed requirement, except that 
the term “lifting units” has been inserted 
along with the term “jacks.” 

There were no written comments or 
oral testimony presented in support of or 
in opposition to this requirement. .In the 
cross-examination of Texstar 
Construction Corporation at the public 
hearing, it was revealed that this 
provision had little or no bearing on 
their operation because the weld blocks 
are fabricated as part of the column and 
not added in the field (Tr. 6/30/89, pp. 2- 
266 to 2-269). OSHA believes the 
requirement is appropriate as proposed 
and is, therefore, promulgating 
paragraph (n) without change from the 
proposal, for the reasons stated in the 
NPRM (53 FR 35976). 

Paragraph (0) of the final rule requires 
the employer to secure lifting units to 
the building columns so that the lifting 
units will not become dislodged or 
dislocated. This is a new requirement, 
added as a result of evidence submitted 
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in the record which substantiated the 
need for the provision. In Specific Issue 
#10 of the NPRM, OSHA asked for 
comment on the current industry 
practice and on the need to add such a 
provision to the standard. 

Several commenters responded that 
measures are now being taken to 
prevent the lifting units from falling off 
the columns. In particular, Texstar (Ex. 
38-17) noted that current industry 
practice provides that certain 
safeguards be followed. For examples, 
they noted that on certain types of 
shearheads, the rods are blocked and on 
other shearheads the key hole is now 
designed to lock the nut centering sleeve 
in place. (Id. p. 5). They also provided a 
chart to show the forces necessary to 
dislodge jacks under load. (Id. Ex. 4). 
David Wonder (Ex. 38-7) stated that 
“. . .there is virtually no chance of 
failure of the lifting assembly” and 
noted that the lifting rods “act as high 
bolts to secure the jack to the top of the 
column.” Mario Suarez, (Ex. 38-21), 
referring to jacks falling off columns, 
stated “This should probably not be a 
problem.” Doug Nunnelly (Ex. 38-25) of 
Diversified Design noted that “. . .the 
installation of the jacks by their lifting 
contractors has never presented the 
problem of a jack becoming dislodged.” 
Mr. Cooke (Ex. 38-23) noted his belief 
that the amount of movement that can 
take place is questionable, but noted if 
OSHA was going to consider anything, it 
should be that the jacks or lifting 
devices should be secured so they will 
not become dislodged or dislocated. 
This was the language suggested by 
OSHA in the NPRM. Mr. Hoffman (Ex. 
38-24) objected to the use of the word 
“secure” as “too imprecise” but did not 
suggest an alternative word. 

OSHA believes the record supports 
the usefulness of requiring the employer 
to take positive action to ensure that 
jacks/lifting units are secured. However, 
the exact method of securing the jacks 
will be left up to the employer and not 
specified by OSHA. The Agency is 
aware, however, that at least one 
manufacturer offers a collar that is now 
in use for one type of jack. It is OSHA's 
belief that employee safety will be 
enhanced if measures are taken to 
prevent jacks from becoming dislodged 
or dislocated and possibly falling onto 
employees. The Agency notes that one 
method of lifting involves mounting 
jacks to the top of the columns. Thus, 
workers would face the risk that a jack 
could fall off the column and onto them. 
The record shows that this risk is not 
adequately addressed by existing 
standards nor is voluntary action— 
current industry practice—adequate to 


address the risk. OSHA believes the risk 
to workers will be eliminated if 
employers comply with the new 
provisions in paragraph (0). Therefore, 
OSHA is promulgating paragraph (0). 

Paragraph (p) of the final rule requires 
the employer to use some method to 
ensure that the lifting rods do not slip 
out of position. Measures may include 
any type of locking or blocking devices 
that prevent the rods from accidental 
release. This is a new requirement, 
added as a result of information and 
evidence submitted to the record in 
response to Specific Issue #15. In that 
issue, OSHA asked if employers should 
be required to institute measures such 
as the use of locking nut caps, wedges or 
boards to ensure that the rods and nuts 
cannot slip out of position. OSHA also 
asked if such methods were now being 
used. The Agency noted that it was 
raising the question because in its report 
on the Bridgeport disaster, the NIST 
(formerly NBS) concluded that the rods 
slipped off the lifting angle. 

In response, Texstar (Ex. 38-17) 
responded that they had redesigned the 
lifting angle to lock the rod in the 
keyhole and that other types of 
shearheads would be blocked in place. 
Mario Suarez (Ex. 38-21) commented 
that ‘“* * * locking of the lifting rod nut 
in the shearhead is certainly an 
improvement and should be required.” 

On the other hand, Mr. Cooke (Ex. 
38-23) noted that “The proposed 
suggestions of locking nut caps, wedges 
or boards would become extremely 
inconvenient in the field * * *” 

OSHA believes that the record 
contains convincing evidence for adding 
a requirement to secure the lifting rods 
in position and prevent them from 
slipping or moving, since such slipping 
or moving could result in a subsequent 
loss of support at that column location. 
Such loss of support could have 
catastrophic consequences. Therefore, 
OSHA is promulgating this requirement 
in paragraph (p). 


Ill. Discussion of Specific Issues Raised 
in the Proposed Rule But Not Discussed 
Above 


Issue #1. Comments received in 
response to this issue (Engineer/ 
Architect vs Qualified Designer) are 
discussed above along with other 
comments on § 1926.705(a). 

Issue #2. Comments received in 
response to this issue (2.5 Safety Factor) 
are discussed above along with other 
comments on § 1926.705(d). 

Issue #3. In this issue, OSHA asked if 
requiring the employer to prepare a 
certification record would increase 
employee safety. The Agency explained 
that a certification record would be 
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signed by the employer and indicate the’ 
name of the person or organization who 
had determined that the jacking 
equipment was capable of supporting 
two and one-half times the load on it 
during lifting and the date when such 
determination was made. 

In response, OSHA received several 
comments ranging from “Calibration 
data and material certification should be 
required by the PSE” (Brown & Root, Ex. 
38-6) to “No benefit would come from 
requiring more paperwork” from David 
Wonder, an Engineer with Texstar (Ex. 
38-7). Some commenters appeared to 
support a requirement for certification, 
as long as it only applied to what they 
termed “lifting equipment” (in other 
words, not to columns, footings, or 
shearheads). They added that this 
would not, however, provide additional 
safety to the workers (Exs. 38-17, 38-21, 
and 38-25). Charles Hawkins of the 
Associated Builders and Contractors, 
Inc. was concerned about paperwork 
burdens associated with the 
certification record, and then suggested 
that OMB review the proposed 
requirement (Exs. 38-26). In response, 
OSHA notes that OMB exempts 
certification records from their review 
under the Paperwork Reduction Act and, 
therefore, OMB approval would not be 
necessary. (See 5 CFR part 1320). 

Professor Vanderklaauw of Liftplate 
International (Ex. 38-20) agreed that 
such a requirement would increase 
paperwork and he stated that it would 
do little to increase safety. He also 
stated that if such a provision was 
finalized, it should apply to cranes, 
hoists and construction elevators as 
well as lift-slab equipment. OSHA notes 
that it does currently require employers 
to prepare a certification record of tests 
and inspections performed on critical 
components of cranes and hoisting 
machinery. 

Finally, Marshall Long, of Lift Slab 
International, testified at the public 
hearing that he would be willing to 
certify that whatever equipment he sold 
would meet the 2.5 requirement; 
however, he also acknowledged that he 
did not supply all the equipment used by 
all lift-slab contractors. 

OSHA notes that preparation of a 
certification record as envisioned in this 
issue, would necessitate the certifier to 
know the loads that would be applied to 
the equipment. OSHA does not believe 
that the supplier could prepare such a 
certification at the time of the sale of 
equipment that would be used many 
times on many different jobs involving 
varying loads. 

After careful review of the record, 
OSHA is not convinced that requiring a 





certification record would lead to 
increased safety and, therefore, has not 
included a provision in the final rule to 
require such a certification. OSHA 
expects, however, that at the time of 
inspection, the employer will be able to 
provide necessary evidence that the 
equipment complies with the load 
requirement in paragraph (d). 

Issue #4. The comments received in 
response to this issue (rewording 
proposed § 1926.705(d) to identify 
jacking equipment) are discussed above 
along with other comments received on 
§ 1926.705(d). 

Issue #5. The comments received in 
response to this issue (lateral stability) 
are discussed above along with other 
comments received on § 1926.705(a). 

Issue #6. In this issue, OSHA solicited 
information on the need to require 
employers to maintain the building 
plumb during jacking operations, and 
asked what was the current industry 
practice. All five commenters who 
responded on this issue stated that the 
American Institute for Steel 
Construction sets the criteria for 
building plumbness and that industry 
practice is to follow their requirements 
(Exs. 38-7, 38-17, 38-21, 38-24, and 38- 
25). 

Based on the information and 
evidence in the record, OSHA has 
decided that no new provisions are 
needed to address plumbness of the 
building during construction. As the 
commenters have noted, standard 
industry practice dictates compliance 
with criteria established by 
organizations such as AISC and ACI. 
OSHA has no reason to believe that 
industry practice will change and, 
therefore, does not believe any 
additional benefit to worker safety and 
health will result if additional provisions 
are added to the lift-slab standard. 

Issues #7 and #8. In these issues, 
OSHA requested comment on the need 
to include new requirements to address 
access and egress during the 
construction of buildings where the lift- 
slab method of construction is being 
used. 

Several commenters responded that 
there is no reason to believe that any 
special requirements are needed to 
address access and egress of buildings 
under construction by the lift-slab 
method and that there is no difference, 
in terms of the need to address access 
and egress, between buildings using the 
lift-slab method and those using, for 
example, precast concrete. (See Exs. 38- 
21, 38-24, and 38-25). Texstar (Ex. 38-17) 
commented that “Ladders are provided 
at all times. During lifting they are 
secured so as to slide on the slab 
edge.  . Either stairs or semi- 


permanent ladders are installed when 
slabs are put in final position.” David 
Wonder, an Engineer from Texstar, (Ex. 
38-7) questioned OSHA's rationale and 
replied that “It is not logical to think 
that any specific regulation concerning 
access and egress could cover the wide 
variety of buildings that are built using 
lift-slab.” He further noted that 
stairways are erected following the 
“critical path.” 

After careful evaluation of the record, 
OSHA has determined that there are no 
special needs regarding access and 
egress that require additional OSHA 
requirements. OSHA believes that its 
current rulemaking efforts for Subpart 
X—Stairways and Ladders will 
sufficiently address any hazard that 
may confront workers at lift-slab 
construction sites. 

Issue #9. In this issue, OSHA asked 
about substituting the term “lifting 
units” for the term “jacks,” or if it was 
commonly understood that the term 
“jacks” included other equipment. 

In response, Brown and Root and 
Diversified Design (Exs. 38-6 and 38-25) 
commented that the term “jacks” is 
commonly understood. Two other 
commenters suggested that OSHA use 
the term “jacks” together with the 
phrase “other lifting devices” (Exs. 38— 
23 and 38-24). Texstar (Ex. 38-17) said 
the term “jack” is considered to mean 
the complete lifting unit, and that the 
term “lifting unit” could be more 
descriptive of a system using more than 
one jack with a common base or 
crosshead. They added that “The term 
jacking unit might be more descriptive.” 
Mario Suarez (Ex. 38-21) responded that 
“Either way seems to be adequate.” 
OSHA agrees with Mr. Suarez’ 
comment. Because of the lack of clear 
support in the record for one term over 
the other, OSHA wiil use both terms— 
jacks and lifting units—to avoid any 
possible misunderstanding. 

Issue. #10. The comments received in 
response to this issue (securing jacks to 
the columns) are discussed above along 
with other comments on new 
§ 1926.705(o). 

Issue #11. The comments received in 
response to this issue (working under 
the slab) are discussed above, along 
with other comments on § 1926.705{k). 

Issue #12. In this issue, OSHA asked 
if there was a need to revise other 
requirements in the Construction Safety 
and Health Standards (Part 1926) to 
prohibit workers from being in buildings 
while precast members were being 
positioned and secured or while cast-in- 
place concrete was being cured. OSHA 
notes that this issue was raised in 
response to a comment made by a 
representative from Texstar at the 
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March 30-April 1, 1988, ACCSH meeting. 
(Ex. 35-2). In his comment, he pointed 
out the dangers to workers when those 
methods of construction were being 
used, and asked why OSHA had not 
seen the need to regulate the hazard 
[workers being in the buildings and 
under the loads} where these other 
construction methods were used. As 
OSHA indicated earlier in this 
document, it intends to gather 
information on hazards associated with 
other construction methods. 

OSHA received several comments 
which offered thought-provoking ideas 
in response to this issue. NIOSH (Ex. 38- 
4) commented that they were in support 
of an extension of the scope of the 
proposed requirement—to prohibit 
nonessential employees from being in 
the building—to cover cast-in-place 
concrete construction techniques. They 
explained that “The workers are at 
similar risk in both lift-slab and cast-in- 
place construction when allowed to 
work beneath a load that has not been 
permanently fixed in place and 
adequately cured.” 

T. W. Graham, Jr., with the Ceco 
Corporation (Ex. 38-10), commented, 
“No, the Construction Safety and Health 
Standards as they relate to cast-in-place 
concrete should not be revised due to 
the following reasons.” Mr. Graham then 
listed several provisions in the existing 
Concrete and Masonry Construction 
Standard; namely, § 1926.703 (a)(1), 
(b)(8)(i), and (e)(1) and (2) that require 
the employer to take specific action to 
ensure that formwork (which includes 
shores and reshores) will support the 
loads on it without failure. Ceco further 
commented that cast-in-place concrete 
was significantly different from lift-slab 
and precast concrete construction 
techniques and pointed out the hazards 
presented by jacking operations or the 
movement and placement of large and 
heavy structural members. (Id.). 

Marshall Long, P.E., President of 
International Lift Slab Corporation (Ex. 
38-11) noted that “It is significant that 
for 39 years the lift-slab method of 
construction had not caused a single 
fatality, whereas conventional! building 
methods had resulted in over 50,000 
deaths during the same period of time.” 
Mr. Long concluded with the statement 
that “International Lift Slab Corp. 
therefore rejects the need for imposing 
restraints on the lift-slab method of 
construction which are not also applied 
to all methods of construction.” This 
latter statement was echoed by other 
commenters (Exs. 38-7, 38-17, 38-20, 38- 
21, 38-23, and 38-25). 

Christopher Saccone, P. E. (Ex. 38-12}, 
commented that “If this standard is to 
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be adopted for lift-slab construction, it 
should most certainly apply to cast-in- 
place and precast systems. The hazards 
are the same.” John McGlenn, P_E., Vice 
President of Kramer, Chin & Mayo, Inc. 
(Ex. 38-14), also supported the need for 
uniformity and consistency and noted 
that “Rules should be developed in a 
manner so that they achieve uniformity 
with other components of the industry. 
For example, structural steel, precast 
concrete and lift-slab construction rules 
should all be promulgated in a 
consistent manner.” 

At the hearing, Texstar presented 
their recommended alternative of 
“integrity steel” to the proposed 
prohibition of nonessential workers in 
the building and noted that ‘We also 
feel that this form of enhanced 
structural integrity should be required 
on all forms of construction and not just 
the lift-slab method. If workers’ safety is 
truly the issue, then workers on all types 
of building construction should enjoy the 
same level of safety assurance” (Tr. 6/ 
30/89 p. 2-181). 

As noted in the proposed rule, this 
issue was raised to generate information 
for future use, and no provisions can be 
added to the final rule on lift-slab 
construction operations to address 
hazards associated with other forms of 
construction. However, based on the 
comments and testimony received on 
this issue, OSHA plans to gather more 
information. Some of the concerns to be 
explored more fully include the risk to 
workers who remain in buildings/ 
structures: (1) While precast members 
are being lifted, positioned, and secured; 
(2) while structural steel is being lifted, 
positioned, and secured overhead; and 
(3) while the concrete is achieving 
strength in cast-in-place structures; and 
(4) the risk to workers who remain in 
structures while any other method of 
construction is being used. 

OSHA wishes to make it clear that the 
issue of consistency between lift-slab 
construction and other construction 
methods does not remove the need for 
OSHA to take action at this time on the 
issues raised in this lift-slab rulemaking. 

Issue #13. In this issue, OSHA stated 
that the National Institute of Standards 
and Technology (NIST) (formerly known 
as the National Bureau of Standards) 
has recommended that OSHA specify 
fracture toughness values for rods used 
in lift-slab construction. NIST noted that 
such values are presently specified for 
steels used in other areas. OSHA then 
solicited information on whether it 
should specify such values and what 
those values should be. 

Three parties submitted substantive 
comments—Texstar Construction 
Corporation, David Wonder, P.E. (Chief 


Engineer for Texstar), and Mario Suarez 
(Exs. 38-7, 38-17, and 38-21). Mr. 
Wonder expressed disagreement with 
trying to specify a specific toughness 
value and added that “Furthermore, 
assigning a safety factor above and 
beyond the normal values would be 
more than adequate to ensure safety,” in 
apparent support of § 1926.705(d) of the 
proposed rule. Proposed paragraph (d) 
required that lifting equipment (which 
includes the rods) be capable of 
supporting 2.5 times the load to be 
applied, and Wonder implied that the 
provision would be, to use his words, 
“more than adequate to ensure safety.” 
Texstar noted that “The NBS 
recommendation for testing of rods is 
not necessarily accepted as the proper 
test,” and added that “The application 
of the 2.5 safety factor used in the lifting 
rods should be more than adequate.” 
Mario Suarez, while acknowledging the 
need to subject rods to testing and 
quality control procedures, stated that 
“Quality control procedures on the 
production of the lifting rods may 
contain, but do not necessarily have to, 
toughness requirements.” 

At the hearing, in response to cross- 
examination, Dr. Neil Hawkins was 
asked to comment on the need for 
fracture toughness requirements in the 
rule. Dr. Hawkins responded that 
although he was not an expert in 
fracture toughness, he did not think it 
would be necessary to specify fracture 
toughness values, noting al! of the things 
specified in the proposal and the 2.5 
safety factor on the jacking equipment. 

In conclusion, OSHA finds that the 
record provided very little information 
on this issue and did not demonstrate 
that a need exists for OSHA to 
promulgate a new requirement. 
Furthermore, NIST did not suggest a 
recommended value nor did they appear 
at the public hearing. Thus, OSHA was 
unable to solicit further information on 
the need to regulate in this area or the 
potential benefit to worker safety and 
health. Therefore, OSHA has decided 
not to specify fracture toughness values 
for rods. 

Issue #14 and #15. The comments 
received in response to these issues 
(certified welders) and (locking and 
blocking of rods) led to new 
requirements in the final rule and are 
discussed above under §§ 1926.705 (0) 
and (p) respectively. 

In the hearing notice OSHA raised 
two other issues that were not discussed 
above. One issue presented questions 
about the costs of the proposed standard 
and is discussed in Section IV— 
Regulatory Impact—below. The other 
issue was related to post-tensioning of 
slabs when the lift-slab method of 
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construction is used. In particular, 
OSHA stated in the hearing notice that 
it had received a comment from a 
Professional Engineer, Frank X. 
LoSacco, who stated that when the lift- 
slab method of construction is being 
used, the primary method of reinforcing 
the slabs should not be the unbonded 
post-tensioning method. Mr. LoSacco 
suggested that OSHA add a provision to 
the final rule which would require the 
post-tensioning elements to be fully 
bonded when the post-tensioning 
method of reinforcement is used [for lift- 
slab construction]. 

Mr. LoSacco testified at the public 
hearing, and explained why he believed 
that the use of unbonded post-tensioning 
method of reinforcement caused the 
total failure at L’Ambiance Plaza. He 
stated that this method of reinforcement . 
should never be used in the lift-slab 
method, primarily because the tendons 
cannot be placed through the steel 
columns on which the slabs “ride” and 
must instead be placed around the 
column, leaving unsupported areas at 
the column (Tr. 6/29/89, pp. 1-22 to 1- 
41). On cross-examination, Mr. LoSacco 
revealed that he had determined almost 
immediately (within days of the 
collapse) through visual inspection of 
the collapse site, that it was the use of 
the unbonded method of post-tensioning 
that led to the loss of structural integrity 
and subsequently, to the total collapse 
of the building. Using wooden beads, 
strung on a cord, Mr. LoSacco presented 
a demonstration to show hew, in his 
opinion, support was lost. (The 
demonstration was videotaped and can — 
be found at Ex. 45B). 

There was no other support presented 
at the hearing or through written 
comment for the provision 
recommended by Mr. LoSacco. In fact. 
over half of the hearing participants, 
including engineers Vanderklaauw, 
Hawkins, Suarez, Russillo, Hinckley, 
and Freyermuth attempted to elicit 
further information from Mr. LoSacco, 
through cross examination, to debate the 
technical merits of his proposal. (Tr. 6/ 
29/89, pp. 1-54 to 1-106). In each of 
these instances, Mr. LoSacco repeated 
his statement that many lives were lost 
because the unbonded method of post- 
tensioning had been used. During this 
questioning period, Mr. LoSacco 
clarified for the record, that the theory 
discussed was his own and was not 
known to be supported by any other 
engineer. 

Mr. Freyermuth subsequently 
presented testimony stating that there 
was no technical evidence anywhere to 
indicate that any type of slab 
reinforcement would have had any 
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positive effect in reducing the extent of 
the L’Ambiance collapse. He further 
testified that: 


Without clear and convincing evidence 
supported by a broad base of engineering 
opinion and experience such as exists in the 
development of all national technical 
building code provisions and which has been 
partially reviewed in this testimony in favor 
of the use of unbonded tendons in lift-slab 
construction, there is considered to be no 
basis for the proposed exclusion of the use of 
unbonded tendons in lift-slab construction 
nor the requirement that bonded post- 
tensioning tendons should be bonded, 
grouted, prior to lifting of the slab. (Tr. 6/29/ 
90, p. 1-127). 

Mr. Freyermuth’'s testimony was 
accompanied with documentary 
evidence, including an article entitled 
“Structural Integrity of Buildings 
Constructed With Unbonded Tendons” 
which presented. case studies of 
laboratory tests and construction 
incidents or accidents that have 
demonstrated the capability of 
unbonded tendons and structures 
containing unbonded tendons in 
resisting abnormal or catastrophic 
loadings. (Ex. 47): He also presented 
other exhibits to demonstrate the 
general suitability of unbonded tendons 
for use on lift-slab construction in 
preference to other means of 
reinforcement and to support his 
testimony with regard to the “very 
dependable performance of unbonded 
tendons under the catastrophic 
conditions of the L’Ambiance Plaza lift- 
slab building collapse” (Tr. 6/29/89, pp. 
1-106—1-128). 

Mario Suarez (Ex. 63) expressed his 
opposition to the recommendation by 
Mr. LaSocco when he commented that 
the recommendation had “* * * no 
technical justification whatsoever and 
negates a history of more than 30 years 
of successful use in buildings of all 
kinds, comprising approximately two 
billion square feet of floor framing 
reinforced with unbonded tendons.” Mr. 
Suarez also stated that during their 
investigation of the L’'Ambiance 
disaster, they observed hundreds of 
unbonded post-tensioning tendons and 
their anchorages after the collapse. He 
said the performance of the tendons as 
the reinforcing means in the structure 
was “excellent.” Specifically, he noted 
that as a result of their inspection they 
concluded that the tendons 


* * * withstood the catastrophic loading 
condition involved in the collapse without 
failure of the casting, the wedge grips, or the 
stand within the area being held by the grips. 
(Id. p. 2). 

He further expressed what he termed 
“our strong opinion” that no rule should 
be established limiting or banning the 


use of unbonded post-tensioning 
tendons in lift-slab construction or any 
other method of building construction. 
{Id. p. 2). 

Upon evaluation of the evidence and 
testimony submitted on this issue, 
OSHA has determined that, at this time, 
there is no sound technical basis on 
which it can prohibit the use of 
unbonded post-tensioning as the 
primary method of Y%reinforcement 
where the lift-slab construction 
technique is to be used. The record 
contains sufficient evidence to 
demonstrate that unbonded post- 
tensioning has been used with success. 
Further, the record indicates that use of 
this method of reinforcement has not 
been shown to reduce the level of safety 
for workers, and that no demonstrable 
benefit to the worker will result if 
OSHA were to adopt the language 
suggested by Mr. LoSacco. Therefore, 
without further information or evidence 
to demonstrate that workers are at risk, 
OSHA has determined that there is no 
need to regulate the method of 
reinforcing in structures where the lift- 
slab method of construction is being 
utilized. 


IV. Regulatory Impact, Regulatory 
Flexibility and Environmental Impact 
Assessments 


A. Introduction 


The Occupational Safety and Health 
Administration (OSHA) has prepared 
this Final Regulatory Impact 
Assessment (RIA) in compliance with 
Executive Order 12291 and the 
Regulatory Flexibility Act of 1980 Public 
Law 96-353, 94 Stat. 1164 (5 U.S.C. 601 et 
seq.). In this Assessment, OSHA has 
determined that the revised lift-slab 
provisions of the Concrete and Masonry 
Standard are technologically and 
economically feasible and that the 
environmental impacts of the 
amendments are not significant. As the 
net effect of this Standard amendment is 
less than $100 million, this regulatory 
= does not constitute a “major 
rule”. 


B. Industry Profile 


The lift-slab construction technique 
has been used in over 50 different 
countries since its development in 1948 
for construction of a wide range of 
building types: medium and high rise 
housing, offices, warehouses, hotels, 
schools and hospitals. The total 
worldwide volume constructed using 
this method is estimated to exceed half 
a billion square feet. Other than the 
L’Ambiance Plaza collapse in 
Bridgeport, Connecticut on April 23, 
1987, OSHA is aware of no fatal 


accidents involving this construction 
technique. 

Lift-slab methods can be more 
economical than cast-in-place methods. 
particularly for buildings where the 
framing is similar on all floors. With lift- 
slab, forms are required only on the 
outside of the edge of the slab. Because 
the floor and roof slabs are all cast at 
ground level and jacked into position, 
the lift slab technique eliminates 90 
percent of the formwork required for 
cast-in-place methods and reduces labor 
requirements. Cost savings and speed of 
construction are two primary 
advantages claimed for lift-slab 
construction particularly in areas with 
high labor costs. 

Texstar is the company involved in a 
considerabie volume of lift-slab 
construction, having completed about 
800 buildings on 614 projects over the 
course of the 39 years {as of 1989) that 
they have used this technology [1]. 
These buildings have accounted for 
approximately 64 million square feet of 
lifted slab. Most recently, Texstar has 
been lifting about 2 million square feet 
of lift-slab per year on about 20 
buildings in 10-15 projects. Of these 
projects, 40 percent are residential 
(apartments, condominiums, hotels, etc.) 
50 percent are office buildings, 5 percent 
are parking structures and 5 percent are 
specialty buildings. Texstar represents 
90 percent of the 5- to 20- story range 
lift-slab market [1]. 

Liftplate International, a Florida 
construction company, has erected a 
number of 2 and 3 story buildings and is 
the only other company known to OSHA 
to do actual lifting in the United States. 
Liftplate International has been in 
business for thirteen years with an 
annual volume of 750,000 square feet or 
the equivalent of 10 five-story buildings. 
They employ few but highly skilled 
workers and a typical lifting crew would 
consist of 4 workers compared with 15 
to 16 on cast-in-place building 
technique. They lift a five story building 
in two weeks [3]. 

The two systems currently used by 
these respective companies vary 
primarily in the type of equipment and 
materials and their arrangement for the 
lifting operations. This difference in turn 
determines the maximum height of the 
building. For example, Liftplate 
International erects columns that are the 
full height of the building before lifting 
the concrete slabs; therefore, limiting 
overall building height to 10 stories [8]. 
Also, the jacking equipment is mounted 
on the side of the column initially at the 
ground level [3]. On the other hand, 
Texstar uses a series of three story 
column extensions allowing for taller 
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buildings. Their jacking equipment is 
mounted on the top of each column [2]. 
As construction progresses, another 
column is added, requiring the jack to be 
repositioned at the top of the newly 
spliced column. 

The lift-slab method of construction 
constitutes a small fraction of all 
construction projects in the U.S. 
Although published estimates of the 
amount have ranged from between 3 
and 70 percent of all commercial 
projects, these estimates appear too 
high. . ased on data indicating the 
amount of floor space constructed by 
Texstar and Liftplate International, the 
lift-slab technique accounts for less than 
one percent of the 1,004 million square 
feet of commercial and industrial space 
construction during 1987 [1,3]. Although 
for certain building types and in certain 
regions the lift-slab method enjoys a 
cost advantage over other methods, its 
relatively small market share is 
primarily explained by lack of 
familiarity on the part of owners, 
designers and contractors. The lift-slab 
method of construction has declined in 
popularity over the years, accounting for 
no more than one percent of all 
construction. This decline is attributed 
to the fact that at one time lift-slab held 
a sharp cost advantage due to the 
relatively costly nature of formwork; 
but, in the intervening years, innovative 
formwork systems such as flying forms 
and whole floor systems, have declined 
in cost and become more widely used. 


C. Costs 


The final rule governing lift-slab 
construction contains provisions 
addressing elements of construction 
safety concerning: the integrity of the 
structure at design and erection stages; 
equipment utilized; and employees. 
Most of the provisions of the standard 
are existing requirements in the 
American National Standards Institute, 
ANSI, publication A10.9-1983, and are 
the same as the ANSI A10.9-1970 
provisions referenced in OSHA's 
original Concrete and Masonry 
standard. There has been no indication 
from either industry or OSHA 
compliance staff that these requirements 
are other than current industry practice. 
Consequently, total industry costs of 
compliance were estimated on the basis 
of one major provision: prohibition of 
non-essential employees from working 
while slabs are being lifted. 

The major change in the standard is 
the provision that prohibits all 
employees, except those doing the lifting 
or making connections, from being in a 
structure while slabs are being lifted 
unless a registered professional engineer 
other than the engineer who designed 


and planned the lifting operation, has 
determined that the structure has been 
reinforced sufficiently that a loss of 
support at any jack location will not 
result in total collapse of the structure. 
OSHA has determined that this 
alternative to its proposed prohibition of 
nonessential employees being in the 
building during jacking operations 
would provide the same level of 
employee safety. The overall integrity of 
the structure can be substantially 
enhanced by minor changes in detailing 
of reinforcement. 

Without consideration of this 
alternative, it would be no longer cost 
effective to use the lift-slab technique 
for buildings of more than four stories. 
Officials from Texstar have estimated 
that the imposition of this provision 
without the option of hiring an engineer 
would result in the loss of 75 percent of 
their business [4]. Texstar’s income 
statements from 1984 to 1986 reflect a 
direct correlation between percent of 
profit and the percent of revenue 
attributed to the construction of 5 or 
more story buildings. In their analysis of 
the effect of the imposition of this 
provision, Texstar estimated that it will 
result in an incremental cost to the 
general contractor due to the delay 
equivalent to the slab lifting period. This 
increase in time necessary to complete 
the project would incur additional 
equipment rental charges, interest 
payments, and overhead charges that 
would reduce profits by 50 percent and 
consequently, would make successful 
bidding by a lift slab contractor 
impossible [6]. Texstar indicated that 
since the L’Ambiance incident, they 
have only been involved in 1 to 4 story 
buildings and that they have already 
reduced their workforce from 24 to 7 
employees as a result of this dropoff in 
business [1]. 

Contrary to the potential problem 
faced by Texstar, Liftplate International 
has indicated that this requirement 
would have absolutely no impact on 
their business or their ability to compete 
for jobs [3]. This firm primarily builds 
structures of 3 to 4 stories, where they 
lift for a week to a week-and-a-half and 
finish before the other trades enter. 

It is, therefore, most likely that the 
alternative allowed by the provision 
would be selected for buildings over 4 
stories. The cost of this alternative 
includes the engineer's cost (i.e. time 
required to analyze plans to determine 
structural integrity) and the material 
costs for reinforcement, if required. 
Based on information supplied during 
the public hearings, it was indicated that 
the engineer’s rate would vary 
depending on the size of the structure 


and what the engineer requests for his 
services. Texstar testified that it would 
cost $500 to have an engineer analyze 
the plans to determine its structural 
integrity [1]. Of the 1.5 million to 2.5 
million square footage completed 
annually, Texstar erects 0.9 million 
square feet of 5 or more story buildings 
or an average of 8 buildings [4]. If 
establishments decide to use the 
alternative of hiring an engineer, OSHA 
estimates total annual compliance cost 
for engineer’s time under this provision 
would be $4,000. 

Moreover, if employers choose the 
option provided for insuring structural 
integrity during erection, bottom steel 
may be required to prevent progressive 
collapse following a local loss of 
support. One method to comply with this 
provision is for the employer to ensure 
that bottom steel is provided in every 
slab and in both directions through 
every wall or column head area. The 
amount of steel shall be established by 
assuming loss of support at a given 
lifting jack and then determining the 
steel necessary to carry the slab service 
dead load plus any service dead loads 
likely to be acting on the slab during 
jacking. The cost for providing for the 
structural integrity of the building—the 
added steel—is estimated to increase 
costs of the lift-slab operation by about 
$0.35 per square foot [1]. For the erection 
of 0.9 million square feet per year, this 
translates to an additional cost of 
$315,000 annually. Therefore, total 
annual cost for this provision would be 
$319,000. - 

In the Preliminary Regulatory 
Analysis an estimate was made of the 
cost of keeping all nonessential 
employees out of the building. This was 
done from the perspective of the 
potential added cost to building owners. 
Lift-slab’s cost advantage, although 
variable by region and size of building, 
averages about $2 per square foot [5]. If 
75 percent of Texstar’s current volume 
of business shifts to other construction 
methods in the future, this would 
translate into an increased annual cost 
of $1.4 million (0.9 million sq. ft. x .75 x 
$2) to 5 or more story building owners. 
OSHA does not believe, however, that 
firms will choose to keep non-essential 
employees out of the buildings when a 
lower cost alternative is available. 

In addition to the provision noted 
above, there are new provisions in the 
revised standard that are different from 
the existing standard but for which there 
are no additional compliance costs. The 
standard requires that the registered 
professional engineer consider lateral 
stability and incorporate provisions in 
the lift-slab plans and specifications to 
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ensure lateral stability of the structure 
during construction. Design 
requirements for lateral stability are 
established by AISC and local building 
codes using safety factors that are 
universally accepted [12]. OSHA 
believes that “lateral stability” is 
already addressed in the plans and 
specifications developed for the lift-slab 
operations and, therefore, is a common 
industry practice and would not incur 
additional costs. 

A second requirement in the revised 
rule addresses the loading of jacking 
equipment. It basically provides 
clarifications that the 2.5 safety factor 
applies to all jacking equipment, 
including columns, footings and 
shearheads in addition to the actual 
jacks, lifting angles, lifting nuts, etc. 
Apparently the existing requirement had 
not been interpreted by everyone to 
include columns, footings and 
shearheads. Both companies currently 
doing lifting have indicated that their 
components now meet the 2.5 safety 
factor for all listed items [6,9]. This 
provision therefore has been determined 
to be current industry practice and no 
costs of compliance are anticipated. 

The requirements for welding include 
provisions that wedges be secured at 
each column location by tack welding or 
an equivalent method of securing the 
wedges when making temporary 
connection to support slabs, and that all 
welding connections be performed by 
certified welders. Both Texstar and 
Liftplate International testified that the 
welds are so critical to the overall 
integrity of the structure that well 
qualified welders are essential. They 
indicated that they use tack welding to 
secure the wedges and that they use 
only welders with papers which means 
that they use only certified welders 
{3,11}. 

Another addition to the standard is 
the requirement for securing jacks to 
building columns to prevent them from 
being dislodged or dislocated. Several 
commenters in the public hearings noted 
that measures are being taken to 
prevent jacks from falling off the 
columns. In particular, Texstar indicated 
that current industry practice provides 
certain safeguards to prevent jacks from 
being dislodged [6]. OSHA is also aware 
that at least one manufacturer offers a 
collar that is now in use for one type of 
jack [11]. 

The requirement that load transfer 
from lifting units to building columns not 
be executed until the welds on the 
column shear plates are cooled to air 
temperature has been recognized by the 
two lifting companies as a requirement 
for an outdated practice, not often used 
today, and one which would have no 


‘bearing on their current operations [1,3]. 


The provision that lifting rods not slip 
out of position so that a positive 
connection is provided between the 
lifting rods and attachments is a new 
requirement to prevent components from 
disengaging during lifting operations. 
Texstar indicated that since the - 
L'Ambiance incident, they have 
redesigned the lifting angle to lock the 
rods and therefore they are in 
compliance with this requirement [6]. 

Another change in the standard is the 
requirement limiting the number of jacks 
manually controlled by one operator to 
a number which will permit the operator 
to maintain the slab level within the % 
inch tolerance. The existing provision 
limited the number of jacks operated by 
one person to 14. Texstar indicated that 
exceeding the maximum of 14 jacks 
would diminish the ability of the 
operator to visually and physically 
control the lifting process [11]. 
Therefore, OSHA believes that this 
modification would not affect the lift- 
slab companies in any way nor is it 
substantially different from the existing 
requirement. 

All of the remaining provisions in the 
standard are existing requirements in 
the current ANSI A10.9 standard and 
there has been no indication from 
industry that these requirements are 
other than current industry practice. 
Therefore, the total annual cost of 
coming into compliance with the revised 
standard would be $319,000. 


D. Benefits 


The uncertainty surrounding the risks 
associated with the lift-slab construction 
technique makes it difficult to estimate 
the benefits that would be attributable 
to the changes in the standard. The only 
fatal lift-slab related accident known to 
occur over the 39 years (as of 1989) the 
method has been in use is the 1987 
L'Ambiance Plaza collapse which 
resulted in the death of 28 workers. 
OSHA believes that the deaths 
associated with this accident could have 
been prevented if the changes in the 
final standard had been in effect at the 
time of the accident and, of course, that 
compliance with the standard had taken 
place. 

Some of the hazards that workers are 
exposed to while performing lift-slab 
operations are the same as those found 
in conventional cast-in-place 
techniques. Texstar has indicated that 
lift-slab is a safe method as reflected by 
their worker’s compensation experience 
modifier of 0.81 over the thirteen-year 
period from 1976 to 1987 [4]. For the 
same period, a total-of 114 occupational 
injuries were recorded of which only 21 
(18 percent of total “lift-slab” 
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occupational injuries) were serious 
enough for the injured worker to lose 
worktime or to have experienced 
restricted work activity, or both. These 
cases resulted in a total injury incidence 
rate of 25.8 per 100 full-time workers. Of 
this, there was an incidence rate of 10.6 
lost workdays per 100 full-time workers 
as compared with a rate of 142.2 lost 
workdays per 100 full-time workers for 
all of the construction industry during 
1988 [4,7]. Moreover, Liftplate 
International has indicated that in their 
thirteen years of operation they have 
had no recordable injuries or fatalities 
related to lift-slab activities. 

These company records do not 
represent the total risk picture for lift- 
slab operations because they do not 
account for fatalities and injuries to 
employees of other firms working on the 
same construction site. Of the 28 
workers killed in the L’Ambiance Plaza 
accident, there were 7 carpenters, 7 
ironworkers, 7 laborers, 3 plumbers, 1 
electrician, 1 operating engineer, 1 
bricklayer and 1 supervisor [8]. Texstar 
had only 17 employees on site and of 
these, 8 were killed and 2 injured. The 
lift-slab disaster is one of the five worst 
concrete building collapses over the past 
15 years which involved considerable 
loss of life. This ranking is grossly 
disproportionate to the market share for 
this type of construction activity. 

Nevertheless, industry commenters 
vigorously contend that restricting the 
availability of lift-slab methods would 
serve to increase the level of work- 
related risk by forcing workers who 
work on lift-slab jobs at ground level to 
be exposed to the more severe hazards 
associated with erecting formwork 
systems at heights. For example, in 
January 1988, two workers were killed 
and two were seriously injured when 
the topping lift pulled free of the boom 
on a mobile crane carrying formwork 
lumber to the second level of a building 
under construction. According to 
newspaper accounts, the lift-slab 
method had reportedly been considered 
for this project but was rejected due to 
safety concerns following the 
L’Ambiarce failure. 

In an ongoing analysis of structural 
failures, John Loss at the University of 
Maryland's Architectural and 
Engineering Performance Information 
Center has looked at many structural 
failures covering the period 1965 to 
present and has found none that.involve 
the lift-slab method of construction. He 
states that “all construction is unsafe" 
and that “during construction the 
buildings are in their most critically 
unstable mode”. 
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OSHA analyzed all the data in the 
record and found that all fatalities and 
injuries resulting from the L’Ambiance 
collapse are related to work practices 
which can be reduced by compliance 
with the standard while remaining cost 
effective. OSHA expects that the 
standard will enhance work safety by 
significantly reducing worker exposure 
to potentially catastrophic incidents. An 
annual estimate of fatalities avoided is 
not-possible however since the 
L'Ambiance collapse provides the only 
data point. It can be stated that similar 
accidents with their associated fatalities 
will not occur in the future if firms 
comply with the revised standard. 


Other Economic Effects 


Environmental Impacts 


The rule has been reviewed in 
accordance with the requirements of the 
Nationa! Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4231 et. seq.), 
the Regulations of the Council on 
Environmental Quality (CEQ) (40 CFR 
Part 1500), and OSHA’s DOLNEPA 
Procedures (29 CFR Part 11). 


The OSHA standard contains 
provisions for work practices and 
procedures to enhance safety in the 
workplace. The provisions of the 
standard focus on eliminating the 
possibility of accidents or injuries by 
means of work practices and procedures 
and proper use and handling of 
equipment. Consequently, no impact is 
foreseen on air, water, or soil quality, 
plant or animal life, the use of land or 
aspects of the environment. Therefore, 
the Assistant Secretary of OSHA has 
determined that the provisions of this 
standard will have no significant 
environmental effects. 


Regulatory Flexibility Certification 


Although the establishments that will 
be most affected by this revised 
regulation are best described as small 
businesses, only two firms will be 
significantly impacted. Therefore, OSHA 
has determined that this regulation, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. 
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V. OMB Approval under the Paperwork 
Reduction Act. 


There are no collections of 
information in this section. Therefore, 
approval by OMB under the Paperwork 
Reduction Act is not necessary. 


VI. State Plan Requirements 


The 25 states with their own OSHA- 
approved occupational safety and 
health plans must adopt a comparable 
standard within 6 months of the 
publication date of the final rule or show 
OSHA why there is no need for action, 
e.g. because an existing standard 
covering this area is already ‘‘at least as 
effective” as the revised Federal 
standard. These states are: Alaska, 
Arizona, California, Connecticut (for 
state and local government employees 
only), Hawaii, Indiana, Iowa, Kentucky, 
Maryland, Michigan, Minnesota, 
Nevada, New Mexico, New York (for 
state and local government employees 
only), North Carolina, Oregon, Puerto 
Rico, South Carolina, Tennessee, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington and Wyoming. 


VII. Federalism 


The Final Rule has been reviewed in 
accordance with Executive Order 12612 
(52 FR 41685; October 30, 1987) regarding 
Federalism. The Order requires that 
agencies, to the extent possible, refrain 
from limiting state policy options, 
consult with states prior to taking any 
actions that would restrict state policy 
options, and take such actions only : 
when there is clear constitutional 
authority and the presence of a problem 
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of national scope. The Order provides 
for preemption of state law only if there 
is a clear Congressional intent for the 
agency to do so. Any such preemption is 
to be limited to the extent possible. 


Section 18 of the Occupational Safety 
and Health Act (OSH Act), expresses 
Congress’ clear intent to preempt state 
laws relating to issues with respect to 
which Federal OSHA has promulgated 
occupational safety and health 
standards. Under the OSH Act,.a-state 
can avoid preemption only if it submits, 
and obtains Federal approval of a plan 
for the development of such standards 
and their enforcement. Occupational 
safety and health standards developed . . 
by such Plan States must, among other 
things, be at least as effective in 
providing safe and healthful 
employment and places of employment 
as the Federal standards. Where such 
standards are applicable to products 
distributed or used in interstate 
commerce, they may not unduly burden 
commerce and must be justified by 
compelling local conditions, see section 
18(c)(2). 


The Federal standard on lift-slab 
construction operations addresses 
hazards which are not unique to any one 
state or region of the country. 
Nonetheless, states with occupational 
safety and health plans approved under 
Section 18 of the OSH Act will be able 
to develop their own state standards to 
deal with any special problems which 
might be encountered in a particular 
state: Moreover, because this standard 
is written in general, performance- 
oriented terms, there is considerable 
flexibility for state plans to require, and 
for affected employers to use, methods 
of compliance which are appropriate to 
the working conditions covered by the 
standard. 


In brief, this Final Rule addresses a 
clear national problem related to 
occupational safety and health in the 
construction industry. Those states 
which have elected to participate under 
Section 18 of the OSH Act are not 
preempted by this standard, and will be 
able to address any special conditions 
within the framework of the Federal Act 
while ensuring that the state standards 
are at least as effective as that standard. 


List of Subjects in 29 CFR Part 1926 


Construction safety, Concrete 
construction, Lift-slab construction, 
Occupational safety and health, Precast 
concrete. 


Authority 


This document was prepared under 
the direction of Gerard F. Scannell, 
Assistant Secretary of Labor for 
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Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
Accordingly, pursuant to sections 4, 

6(b) and 8{c} of the Occupational Safety 
and Health Act of 1970 (29 U.S.C. 653, 
655, 657), section 107 of the Contract 
Work Hours and Safety Standards Act 
(40 U.S.C. 333), Secretary of Labor’s 
Order No. 1-90 (55 FR 9033) and 29 CFR 
part 1911, 29 CFR part 1926 is amended 
as set forth below. 

Signed at Washington, DC, this 12th day of 
October, 1990. 
Gerard F. Scannell, 
Assistant Secretary of Labor. 


Part 1926 of title 29 of the Code of 
Federal Regulations is amended as 
follows: 


PART 1926—[ AMENDED} 


Subpart |—Tools—Hand and Power 


1. The authority citation for subpart I 
of part 1926 is revised to read as 
follows: 


Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (Construction 
Safety Act) (40 U.S.C. 333); Secs. 4, 6 and 8 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, and 657); Secretary of 
Labor's Order No. 12-71 (36 FR 8754), 8-76 (41 
FR 25059), 9-83 (48 FR 35736), or 1-90 (55 FR 
9033), as applicable; and 29 CFR part 1911. 


§ 1926.305 [Amended] 


2. By amending § 1926.305 to remove 
and reserve paragraph (b). 


Subpart Q—Concrete and Masonry 
Construction 


3. The authority citation for subpart Q 
of part 1926 is revised to read as 
follows: 


Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (Construction 
Safety Act) (40 U.S.C. 333); Secs. 4, 6 and 8 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, and 657); Secretary of 
Labor's Order No. 12-71 (36 FR 8754), 8-76 (41 
FR 25059), 9-83 (48 FR 35736), or 1-90 (55 FR 
9033), as applicable; and 29 CFR part 1911. 


4. By amending § 1926.700 to add a 
new paragraph (b){9) to read as follows. 


§ 1926.700 Scope, application and 
definitions applicable to this subpart. 

(b} e** 

(9) Jacking operation means the task~ 
of lifting a slab for group of slabs) 
vertically from one location to another 
(e.g., from the casting location to a 
temporary (parked) location, or from a 
temporary location to another 
temporary location, or to its final 
location in the structure), during the 


construction of a building/structure 
where the lift-slab process is being used. 

5. By revising §'1926.705 to read as 
follows: 


§ 1926.705 Requirements for lift-siab 
construction operations. 

(a) Lift-slab operations shall be 
designed and planned by a registered 
professional engineer who has 
experience in lift-slab construction. Such 
plans and designs shall be implemented 
by the employer and shall include 
detailed instructions and sketches 
indicating the prescribed method of 
erection. These plans and designs shall 
also include provisions for ensuring 
lateral stability of the building/structure 
during construction. 

(b) Jacks/lifting units shall be marked 
to indicate their rated capacity as 
established by the manufacturer. 

(c) Jacks/lifting units shall not be 
loaded beyond their rated capacity as 
established by the manufacturer. 

(a) Jacking equipment shall be 
capable of supporting at least two and 
one-half times the load being lifted 
during jacking operations and the 
equipment shall not be overloaded. For 
the purpose of this provision, jacking 
equipment includes any load bearing 
component which is used to carry out 
the lifting operation{s). Such equipment 
includes, but is not limited, to the 
following: threaded rods, lifting 
attachments, lifting nuts, hook-up 
collars, T-caps, shearheads, columns, 
and footings. 

(e) Jacks/lifting units shall be 
designed and installed so that they will 
neither lift nor continue to lift when they 
are loaded in excess of their rated 
capacity 

(9 jacks/lifting units shall have a 
safety device installed which will cause 
the jacks/lifting units to support the 
load in any position in the event any 
jack/lifting unit malfunctions or loses its 
lifting ability. 

(g) Jacking operations shall be 
synchronized in such a manner to 
ensure even and uniform lifting of the 
slab. During lifting, all points at which 
the slab is supported shall be kept 
within 1/2 inch of that needed to 
maintain the slab in a level position. 

(h) If leveling is automatically 
controlled, a device shall be installed 
that will stop the operation when the 
Yeinch tolerance set forth in paragraph 
(g) of this section is exceeded or where 
there is a malfunction in the jacking 
(lifting) system. 

{i) lf leveling is maintained by manual 
controls, such controls shall be located 
in a central location and attended by a 
competent person while lifting is in 
progress. In addition to meeting the 
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definition in § 1926.32(f}, the competent 
person must be experienced in the lifting 
operation and with the lifting equipment 
being used. 

(i) The maximum number of manually 
controlled jacks/lifting units on one slab 
shall be limited to a number that will 
permit the operator to maintain the slab 
level within specified tolerances of 
paragraph (g) of this section, but in no 
case shall that number exceed 14. 

(k)(1) No employee, except. those 
essential to the jacking operation, shall 
be permitted in the building/ structure 
while any jacking operation is taking 
place unless the building/structure has 
been reinforced sufficiently to ensure its 
integrity during erection. The phrase 
“reinforced sufficiently to ensure its 
integrity” used in this paragraph means 
that a registered professional engineer, 
independent of the engineer who 
designed and planned the lifting 
operation, has determined from the 
plans that if there is a loss of support at 
any jack location, that loss will be 
confined to that location and the 
structure as a whole will remain stable. 

(2) Under no circumstances, shall any 
employee who is not essential to the 
jacking operation be permitted 
immediately beneath a slab while it is 
being lifted. 

(3) For the purpose of paragraph (k) of 
this section, a jacking operation begins 
when a slab or group of slabs is lifted 
and ends when such slabs are secured 
(with either temporary connections or 
permanent connections). 

(4) Employers who comply with 
appendix A to § 1926.705 shall be 
considered to be in compliance with the 
provisions of paragraphs (k)(1) through 
(k)(3) of this section. 

(I) When making temporary 
connections to support slabs, wedges 
shall be secured by tack welding, or an 
equivalent method of securing the 
wedges to prevent them from falling out 
of position. Lifting rods may not be 
released until the wedges at that column 
have been secured. 

(m) All welding on temporary and 
permanent connections shall be 
performed by a certified welder, familiar 
with the welding requirements specified 
in the plans and specifications for the 
lift-slab operation. 

(n) Load transfer from jacks/lifting 
units to building columns shall not be 
executed until the welds on the column 
shear plates (weld blocks} are cooled to 
air temperature. 

(0) Jacks/lifting units shall be 
positively secured to building columns 
so that they do not become dislodged or 
dislocated. 
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(p) Equipment shall be designed and 
installed so that the lifting rods cannot 
slip out of position or the employer shall 
institute other measures, such as the use 
of locking or blocking devices, which 
will provide positive connection 
between the lifting rods and 
ettachments and will prevent 
components from disengaging during 
lifting operations. 

Appendix to §1926.705—Lift-Slab Operations 
(This Appendix is non-mandatory.) 

In paragraph 1926.705(k), OSHA requires 

employees to be removed from the building/ 


structure during jacking operations unless an 
independent registered professional engineer, 
other than the engineer who designed and 
planned the lifting operation, has determined 
that the building/structure has been 
sufficiently reinforced to insure the integrity 
of the building/structure. One method to 
comply with this provision is for the 
employer to ensure that continuous bottom 
steel is provided in every slab and in both 
directions through every wall or. column head 
area. (Column head area means the distance 
between lines that are one and ore half times 
the thickness of the slab or drop panel. These 
lines are located outside opposite faces of the 
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’ outer edges of the shearhead sections—See 


Figure 1). The amount of bottom steel shail be 
established by assuming loss of support at a 
given lifting jack and then determining the 
steel necessary to carry, by catenary action” 
over the span between surrounding supports, 
the slab service dead load plus any service 


* dead and live loads likely to be acting on the 


slab during jacking. In addition, the 
surrounding supports must be’capable of. 
resisting any additional load transferred to 
them as a result of the loss of support at the 
lifting jack considered. 


BILLING CODF 4f10-26-M 
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panel thickness 


Figure 1--Column Head Area 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 414 
[FRL-3809-4] 


Organic Chemicais, Piastics and 
Synthetic Fibers Category Effluent 
Limitations Guidelines, Pretreatment 
Standards, and New Source 
Performance Standards 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


summary: EPA proposes several 
amendments to 40 CFR part 414, which 
limits effluent discharges to waters of 
the United States and the introduction of 
pollutants into publicly owned treatment 
works by existing and new sources in 
the organic chemicals, plastics, and 
synthetic fibers (OCPSF) point source 
category. EPA agreed to propose one of 
the amendments in a settlement 
agreement with W.R. Grace & Company 
(Grace), Koppers Company, Inc. 
(Koppers), E.I. DuPont de Nemours & 
Company (DuPont), and the Chemical 
Manufacturers Association (CMA). The 
agreement partially settled a dispute 
between those petitioners and EPA that 
was the subject of a petition for judicial 
review of the final OCPSF regulation 
promulgated by EPA on November 5, 
1987 (52 FR 42522). The proposed 
amendment allows regulatory 
authorities to establish alternative 
cyanide limitations and standards based 
on best professional judgment for 
elevated levels of non-amenable 
cyanide that result from the unavoidable 
complexing of cyanide at the process 
source of cyanide-bearing waste 
streams. 

As a result of separate negotiations 
with CMA and DuPont during the 
OCPSF litigation, EPA agreed to propose 
amendments to: (1) Allow regulatory 
authorities to establish alternative 
metals limitations and standards to 
accommodate low background levels of 
metals in non-“metal-bearing waste 
streams” that result from corrosion of 
construction materials or from 
contamination of raw materials, (2) 
specify in 40 CFR part 414 the method 
for determining five-day biochemical 
oxygen demand (BOD;) and total 
suspended solids (TSS) effluent 
limitations for direct discharge plants 
that manufacture products in more than 
one subcategory, and (3) correct listing 
errors in appendices A and B of part 414. 

Finally, as a result of additional EPA 
reviews of part 414 including those 
associated with evaluating various 
Category Determination Requests 


related to the applicability of ihe OCPSF 
regulations submitted pursuant to 40 
CFR 403.6{a), EPA is proposing 
amendments to: (1) Revise the 
applicability sections of the Other 
Fibers, Thermoplastic Resins, and 
Thermosetting Resins Subcategories to 
correspond to the rulemaking record 
technical data and analyses, (2) delete 
one product and two product groups 
from coverage by this regulation, and (3) 
move the coverage of two products and 
one product group from the Bulk Organic 
Chemicals Subcategory (§ 414.70) to the 
Specialty Organic Chemicals 
Subcategory (§ 414.80). 

After addressing comments received 
in response to this proposal, EPA 
intends to promulgate a final rule. 


DATE: Comments on this proposal must 
be received by November 19, 1990. 


ADDRESSES: Send comments to or obtain 
technical information from George M. 
Jett, Project Officer, Chemicals Branch, 
Industrial Technology Division (WH- 
552), Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460, Attention ITD Docket Clerk, 
Organic Chemicals, Plastics, and 
Synthetic Fibers Industry (WH-552). The 
supporting information and all 
comments on this proposal will be 
available for inspection and copying at 
the EPA Public Information Reference 
Unit, Room 2404 (EPA Library Rear) 
PM-213., 


FOR FURTHER INFORMATION CONTACT: 
George M. Jett at (202) 382-7151. 


SUPPLEMENTARY INFORMATION: 


Organization of This Notice 


I. Legal Authority 
Il. Background 
A. Prior Regulation and Litigation 
B. Partial Settlement Agreement 
C. Other Negotiations and Review of the 
OCPSF Regulation 
Ill. Proposed Amendments to the OCPSF 
Point Source Category Regulations 
A. Total Cyanide Limitations 
B. Incidental Sources of Metals 
C. Revisions to Appendices A and B of 40 
CFR 414 
1. Cyanide-Bearing Waste Streams 
2. Non-Complexed Metal-Bearing Waste 
Streams 
D. BOD; and TSS Limitations 
E. Revisions to the Applicability of 40 CFR 
414 
1. Correction of Subparts C, D, and E 
Applicability Sections 
2. Deletion of Specific Products 
i. Cellulose Sponge 
ii. Dithiophosphate Sodium Salts 
iii. Wax Emulsions and Dispersions 
3. Transfer of Specific Product Listings 
i. Citric Acid 
ii. Aspirin 
iii. Fatty Acids 
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IV. Solicitation of Technical Data and 
Comment on These Proposed 
Amendments 

V. Executive Order 12291 

VI. Regulatory Flexibility Analysis 

Vil. Paperwork Reduction Act 

VIII. List of Subjects 


I. Legal Authority 


The amendments to 40 CFR part 414 
described in this notice are proposed 
under authority of sections 301, 304, 306, 
307, 308, and 501 of the Clean Water Act 
(the Federal Water Pollution Control Act 
Amendments of 1972, as amended (33 
U.S.C. 1251 et seq.)), also referred to as 
“the Act.” 


II. Background 
A. Prior Regulation and Litigation 


EPA promulgated a regulation on 
November 5, 1987, establishing effluent 
limitations guidelines and standards for 
the OCPSF point source category based 
on the best practicable control 
technology currently available (“BPT”), 
the best available technology 
economically achievable (“BAT”), new 
source performance standards (“NSPS”) 
for direct dischargers, and pretreatment 
standards for existing and new source 
indirect dischargers (“PSES” and 
“PSNS,” respectively) (52 FR 42522; 40 
CFR part 414, subparts A through J). The 
regulation initially controlled the 
discharge of 63 toxic and 3 conventional 
pollutants. The technology bases for 
these limitations and standards include 
steam stripping, chemical precipitation, 
chemical oxidation, activated carbon, 
biological treatment, and chemically 
assisted clarification. 

Twenty-eight industry petitioners, 
comprised of trade associations and 
individual companies, and the Natural 
Resources Defense Council (NRDC) 
challenged this regulation in several 
circuits of the U.S. Court of Appeals. 
The consolidated cases were assigned to 
the Fifth Circuit Court of Appeals. The 
petitioners raised approximately 63 
separate issues. 

On March 30, 1989, the Fifth Circuit 
issued a decision that upheld the 
regulations against all industry 
challenges and all but two challenges 
brought by NRDC. With respect to two 
challenges brought by NRDC, the Court 
remanded the regulation to EPA for 
further rulemaking to determine whether 
the rule should be made more stringent 
in certain respects, but left the rule in 
effect pending further rulemaking. 
Chemical Manufacturers Association v. 
Environmental Protection Agency, 870 
F.2d 177 (5th Cir. 1989). 

Six petitioners or groups of petitioners 
filed petitions for rehearing on about 16 
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issues. On October 10, 1989, the Court 
granted rehearing in part and remanded 
two parts of the regulations to EPA for 
further rulemaking proceedings (885 F.2d 
253 (5th Cir. 1989)). The first and more 
significant part consists of the effluent 
limitations for 19 of the 20 pollutants in 
BAT Subcategory 2 (40 CFR 414.101) that 
were based upon in-plant biological 
treatment technology. (The court left in 
effect the limitation for acrylonitrile that 
was based upon this technology.) This 
aspect of the remand in effect also 
remands the new source performance 
standards for these 19 pollutants for 
discharges that are subject to 40 CFR 
414.101 limitations. In addition, it 
remands the PSES and PSNS standards 
for 13 pollutants that were based upon 
the remanded BAT Subcategory 2 
limitations. The second remanded part 
of the regulation consists of limitations 
and standards for pollutants discharged 
from three metal-bearing waste streams 
that EPA had erroneously listed in part 
414, appendix A. 

In response to the Court's decision, 
EPA revoked on June 29, 1990 (55 FR 
26691) the remanded limitations and 
standards and deleted two of the three 
metal-bearing waste streams remanded 
by the Court. The third metal-bearing 
waste stream had previously been 
deleted on June 29, 1989 (54 FR 27351). 
The Agency has initiated technical 
studies as a basis for future re-proposal 
of these deleted limitations and 
standards. 


B. Partial Settlement Agreement 


On March 29, 1989, petitioners Grace, 
Koppers, DuPont, and CMA and 
respondent EPA entered into a Partial 
Settlement Agreement which resolved 
all issues raised by these petitioners 
with respect to EPA’s decision not to list 
any complexed-cyanide wastestreams in 
40 CFR 414 appendix B. EPA agreed to 
propose specific preamble language and 
specific amendments to the OCPSF 
regulation and solicit comments 
regarding these proposed amendments. 


C. Other Negotiations and Review of the 
OCPSF Regulation 


During litigation of the OCPSF 
regulation, petitioners CMA and DuPont 
and respondent EPA achieved an 
understanding with respect to several 
issues. On June 22, 1988, EPA agreed to 
propose several regulatory changes 
which would: (1) Allow regulatory 
authorities to establish limitations and 
standards for incidental sources of 
metals in non-“metal-bearing 
wastestreams;” (2) modify appendix A 
to delete the listing of five wastestreams 
that were incorrectly listed as cyanide- 
bearing wastestreams and delete three 


lead-bearing wastestreams that contain 
complexed-lead; and (3) publish one 
technical amendment to the regulation 
to include the BPT production- 
proportioning formula that was set forth 
in the October 1987 OCPSF 
Development Document (page IX-10). 

In addition, as the result of many 
questions by permit writers, control 
authorities, and individual companies 
related to the applicability of the OCPSF 
regulation, including Category 
Determination Requests submitted 
under the provisions of 40 CFR 403.6(a), 
EPA has carefully reviewed the general 
applicability of each subcategory as 
well as the corresponding product and 
product group listings for each 
subcategory. Based on these reviews, 
EPA is proposing corrections to the 
general applicability of three 
subcategories to reflect the rulemaking 
record and analyses, to delete one 
product and two product groups from 
coverage by this regulation, and to move 
the coverage of two products and one 
product group from the Bulk Organic 
Chemicals Subcategory (§ 414.70) to the 
Specialty Organic Chemicals 
Subcategory (§ 414.80). 


lil. Proposed Amendments to the 
OCPSF Point Source Category 
Regulations 


A. Total Cyanide Limitations 


The limitations for total cyanide 
contained in the OCPSF final rule (40 
CFR part 414) are based on alkaline 
chlorination data from the metal 
finishing industry (see the discussion in 
52 FR 42541, November 5, 1987). As 
recognized in the Development 
Document underlying the metal finishing 
limitations, alkaline chlorination 
“focuses upon oxidizing the cyanide 
which is amenable to chlorination” (see 
page VII-128 of the June 1983 
“Development Document for Effluent 
Limitations Guidelines and Standards 
for the Metal Finishing Point Source 
Category,” EPA 440/1-83/091). Cyanide 
not amenable to chlorination due to 
complexing with other compounds may 
not be treatable by alkaline 
chlorination. For this reason, the metal 
finishing regulations contain “amenable 
cyanide” limitations that may be used 
as an alternative to total cyanide 
limitations (see e.g., 40 CFR 433.13(b)). 

During the OCPSF rulemaking, several 
commenters argued that the proposed 
cyanide limitations should be applied to 
amenable cyanide {i.e., non-complexed 
cyanide) only. However, EPA was not 
aware of specific data demonstrating 
that the actual levels of complexing, at 
the product/process sources of cyanide 
where treatment technology could be 
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installed, would interfere with the 
ability of plants within the OCPSF 
industry to meet the total cyanide 
limitations. On the other hand, end-of- 
pipe data from some industry plants do 
show evidence of cyanide complexing. — 

One of the issues raised by several 
petitioners in the OCPSF litigation was 
the unachievability of the total cyanide 
limitations for certain OCPSF cyanide- 
bearing waste streams due to 
complexing with other compounds. EPA 
has reviewed this issue carefully and 
agrees with petitioners that cyanide 
complexing could interfere with the 
ability of several OCPSF plants to 
comply with the total cyanide 
limitations for certain waste streams. 
However, the type, degree and relative 
importance of cyanide complexing may . 
vary among different product/ processes. 
Therefore, plants with significant levels 
of complexed cyanide will differ in their 
ability to achieve the total cyanide 
limitations, and those plants which 
cannot achieve such limitations for 
particular waste streams may need to 
use different types of technologies and 
may be able to achieve different 
limitations. Thus the proposed rule 
would allow the permit writer (for direct 
dischargers) or control authority (for 
indirect dischargers) to establish 
alternate total or amenable cyanide 
limits for waste streams that cannot, due 
to complexing at the end-of-the-process 
source (i.e., prior to commingling with 
other waste streams or corroded piping 
downstream from the process), achieve 
the total cyanide limits set forth in the 
OCPSF rule. For purposes of this 
definition, ‘‘end-of-the-process source” 
is the earliest point at which cyanide 
destruction can be economically and 
technologically achieved. 

EPA considered addressing the issue 
of complexed cyanide-bearing waste 
streams by listing those product/process 
waste streams determined by EPA to 
contain significant levels of complexed 
cyanide, but EPA believes that leaving 
that determination to the permit writer 
or control authority can better take into 
account the differences among 
complexed-cyanide-bearing waste 
streams. 

Available information indicates that 
cyanide complexing, although somewhat 
limited, does exist in the OCPSF 
industry. Moreover, minor amounts of 
complexing due to modest amounts of 
complexing agents may not preclude 
compliance with the promulgated total 
cyanide limitations. Therefore, the 
proposed amendment requires the 
permit writer or control authority to 
assess the relevant information 
concerning the degree of complexing 
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and the extent to which it impacts the 
ability to achieve the limitations and to 
set forth such findings in writing; for 
direct dischargers, the analysis will be 
contained in the permit fact sheet. This 
will assure that the specific cases where 
significant cyanide complexing 
precludes compliance with the 
limitations can be appropriately 
addressed by the permit writer or 
control authority, while the limitations 
will continue to apply in ali other cases. 


B. Incidental Sources of Metals 


The final rule contains concentration- 
based effluent limitations and standards 
for chromium, copper, lead, nickel and 
zinc. The limitations are applied only to 
the flows discharged from “metal- 
bearing process wastewater,” defined in 
the regulation to consist of discharges 
from the product/processes listed in 
Appendix A to Part 414 (Non- 
Complexed Metal-Bearing Waste 
Streams and Cyanide-Bearing Waste 
Streams) plus any additional process 
wastewater streams identified by the 
permitting or control authority ona 
case-by-case basis as “metal-bearing” 
based upon a determination—{1) That 
such streams contain significant 
amounts of the pollutants identified 
above and that (2) the combination of 
such streams, prior to treatment, with 
the appendix A waste streams will 
result in substantial reduction of these 
pollutants (see e.g., §§ 414.75 and 
414.91). As noted in § 414.11(f), 
discharges of chromium, copper, lead, 
nickel, and zinc in “complexed metal- 
bearing waste streams,” listed in 
appendix B to part 414, are not subject 
to the requirements of part 414. The 
permitting or control authority will 
establish appropriate metals limitations 
and standards on a case-by-case basis 
for the discharges listed in appendix B 
(52 FR 42543). 

The regulations proposed in March 
1983 (48 FR 11828) and the July 1985 
notice of availability of new information 
and request for comments (50 FR 29068), 
which both set forth end-of-pipe 
concentration limitations for nine 
metals, were severely criticized by 
industry commenters. They argued that 
most priority pollutant metals are not 
present in significant quantities in 
OCPSF wastewater. They also argued 
that to the extent that EPA found metals 
in OCPSF wastewater, these pollutants 
resulted not from OCPSF processes but 
rather from non-process wastewater or 
due to their presence in intake waters. 
The Agency agreed with their 
conclusions that the OCPSF rule should 
regulate only those metals present in 
OCPSF process wastewater as a result 
of the process use of the metals, 


applying the limits to that wastewater 
only (see 52 FR 42542-43). 

Therefore, the final regulation 
established concentration-based 
limitations for five metals that apply 
only to the process wastewater 
discharges listed in Appendix A or 
otherwise identified as “‘metal-bearing.” 
The permit writer or control authority 
shall establish metal mass limitations or 
standards for each individual plant by 
summing the flows of “metal-bearing 
wastewater” and multiplying it by the 
concentration limitation for each of the 
five metals (see e.g., §§ 414.25(b) and 
414.26{b)) . Compliance can be 
monitored in-plant or, after accounting 
for dilution by non-“metal-bearing” 
process wastewater and nonprocess 
wastewater, at the outfall (52 FR 42542- 
43). 

However, the final regulation provides 
no authority for the permit writer or 
control authority to establish 
allowances for unavoidable low 
background levels of metals in non- 
“metal-bearing process waste streams” 
which may be present due to corrosion 
of construction materials or from 
contamination of raw materials. 

Successful operation of chemical 
manufacturing facilities and proper 
maintenance of equipment depend on 
the appropriate selection of construction 
materials to resist corrosion. However, 
in some chemical processing 
environments, the effects of corrosion 
cannot be prevented. They can only be 
minimized through the proper selection 
of corrosion-resistant materials of 
construction. 

Many corrosion-resistant materials 
commonly used to fabricate chemical 
processing plants contain chromium, 
copper, lead, nickel, and zinc. For 
example, many steel alloys containing 
various amounts of nickel, copper, and 
chromium are used to construct strong, 
heat-resistant pipes and vessels. Copper 
and its alloys—brasses (copper-zinc), - 
bronzes (copper-tin), and cupronickels— 
are commonly used in chemical 
manufacturing where heat and electrical 
conductivity are important factors. 
Cupronickels are often used to construct 
heat-exchanger tubing. Vessels 
constructed of steel with a bonded lining 
of lead are sometimes specified for high 
temperature, fluctuating temperature, or 
vacuum operating conditions. Also, 
some chemical process equipment 
contains steel pipes and valves with 
internal lead cladding or copper heating 
coils with external lead cladding. The 
wear and tear of some chemical 
manufacturing processes, induced by 
concurrent mechanical and chemical or 
electrochemical action, may result in 
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low concentrations of these metals in 
product/process wastewater which may 
in some instances be at measurable 
levels. 

Furthermore, other non-process 
sources such as raw material 
contamination may also unavoidably 
result in low concentrations of these 
metals in process wastewater which 
may in some instances be at measurable 
levels. Commercial or industrial grades 
of chemical feedstocks and solvents 
commonly contain 0.5 percent (5,000 mg/ 
1) or more of impurities. These 
impurities, which may include metals, 
are often unavoidable due to the 
operating characteristics of commercial 
chemical manufacturing plants. (see 
pages V-49 to V-89 of the October 1987, 
“Development Document for Effluent 
Limitations Guidelines and Standards 
for the Organic Chemicals, Plastics and 
Synthetic Fibers Point Source Category,” 
EPA 440/1-87/009) 

The proposed amendment described 
below does not apply to intake water 
contamination which is already 
accommodated in 40 CFR 122.45(g) for 
the direct dischargers and 40 CFR 403.15 
for the indirect dischargers. 

EPA proposes to amend the OCPSF 
rule to allow permit writers and control 
authorities in appropriate circumstances 
to provide allowances for metals that 
are incidentally contributed by non- 
process related sources such as 
corrosion and contamination of raw 
materials. The proposal restricts such 
allowances to situations where actual 
sampling data demonstrates the 
presence of metals resulting from such 
incidental sources, rather than allowing 
reliance on mere assertions or 
“estimates” that such metals are being 
discharged as the result of such sources. 
This assures that increased metals 
discharge allowances will not be 
authorized without an adequate basis. 
Moreover, any case-by-case metals 
allowances would be based on the 
permit writer's or control authority's 
best professional judgment (BPJ). In no 
event would the permit authorize 
exceedance of the concentrations 
demonstrated to be in the wastestream, 
and the limitations also could not 
exceed the regulatory limits established 
in the regulation for metal-bearing 
wastestreams. (For zinc, the regulatory 
limits which may not be exceeded are 
those appearing in the tables in 
§§ 414.25, 414.35, 414.91, and 414.101, not 
the higher alternative limits for rayon 
fiber manufacture by the viscose 
process and acrylic fiber manufacture 
by the zinc chloride/solvent process set 
forth in footnote 2 to each of these 
tables.) — 
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The proposed amendment also 
requires the permit writer or control : 
authority to assess the relevant 
information concerning the plant 
operating conditions that generate the 
background levels of metals and the 
basis for the BP] limits and to set forth 
such findings in writing. For direct 
dischargers, the analysis will be 
contained in the permit fact sheet; 
control authorities will make a 
comparable record of their 
determinations for indirect dischargers. 
This will ensure that specific sources of 
metals, such as poor plant maintenance 
(e.g., leaking heat exchangers) and 
inappropriate materials of construction 
(e.g., use of mild steel in corrosive 
chemical environments where stainless 
steel or plastic materials of construction 
may be more suitable), are not a basis 
for metals allowances. 

The Agency is also considering 
issuing guidance or promulgating 
standards that accommodate 
background levels of metals, if present 
at measurable levels, in non-“metal- 
bearing waste streams.” The guidance 
or standards would be based on the 
assessment, outlined below, of OCPSF 
field sampling metals data gathered 
during the Agency's verification and 12- 
plant sampling efforts. 

Chromium, copper, lead, nickel, and 
zinc data are available from 41 facilities 
in the OCPSF data base. Background 
levels of metals at these facilities have 
been determined after deletion of data 
from plants with process sources of 
metals such as catalysts or raw 
materials or from plants with non- 
process sources of metals such as zinc 
or chromium from algaecides or scale 
inhibitors. Other editing rules include 
deletion of a plant data set for a metal if 
all reported values are below the 
analytical minimum level (“not 
detected”) or if fewer than three values 
are above the analytical minimum level. 
Ii a plant was sampled more than once, 
then the most recent data set is used in 
the analysis. Based on these editing 
criteria, the long-term average 
background levels listed below reflect 
the median of plant averages: 


The Agency requests daily data and 
supporting information regarding 
background. levels of chromium, copper, 
lead, nickel, and zinc in OCPSF process 


wastewater that do not include 
contributions from “metal-bearing” 
process and non-process waste streams 
and contaminated intake water. The 
supporting documentation should 
contain such items as the analytical 
methods including the quality 
assurance/ quality control 
documentation and analytical method 
minimum detection levels; identification 
of the sampling point on a block 
diagram; listings of all sources of 
wastewater at the sampling point 
including each OCPSF product/process; 
and a complete explanation of the 
source(s) of each metal including raw 
material assay sheets. 


C. Revisions to Appendices A and B of 
40 CFR 414 


1. Cyanide-Bearing Waste Streams 


One petitioner commenied that five 
isocyanate processes associated with 
the manufacture of hexamethylene 
diisocyanate, methylene 
diphenylisocyanate, tolylene 
diisocyanate, polyurethane resins, and 
polyurethane fibers (Spandex) were 
incorrectly listed among the 42 cyanide- 
bearing wastestreams listed in appendix 
A to part 414. The petitioner stated that 
the five isocyanate processes were not 
known to use cyanide and isocyanates 
cannot produce cyanide, except through 
combustion. 

These five wastestreams were 
originally listed as cyanide-bearing 
wastestreams based on information 
provided in responses to the 1983 
OCPSF Section 308 Questionnaire—at 
least one manufacturer of these 
product/processes affiliated cyanide 
with the process. However, based on a 
reassessment of the process chemistry, 
the Agency agrees that cyanide is not 
associated with these product/processes 
and proposes to delete these five 
wastestreams from the appendix A list 
of cyanide-bearing wastestreams. The 
diisocyanate and polyurethane 
manufacturing processes are not 
primary sources of wastewater because 
water must be rigorously excluded from 
the chemical processes. To maintain 
water-free processing equipment, 
manufacturers would not use water 
washes for cleaning. However, these 
processes could be an indirect source of 
wastewater through, for example, the 
discharge from a caustic scrubber used 
to capture isocyanate-laden emissions 
from the polyurethane process. The 
isocyanates captured by the scrubber 
would react with the water to form 
carbon dioxide and amines, not cyanide. 
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2. Non-Comp!exed Metal-Bearing Waste 
Streams 


As noted in item II.A above, several 
petitioners in the OCPSF litigation also 
noted that the listing of tetraethy] lead 
and tetramethyl lead waste streams as 
appendix A non-complexed metal- 
bearing waste streams contradicted 
other public record information which 
correctly characterizes tetraethyl and 
tetramethyl] lead waste streams as 
containing complexed lead (see pages 
VII-21:to 22 of the October 1987 
“Development Document for Effluent 
Limitations Guidelines and Standards 
for the Organic Chemicals, Plastics, and 
Synthetic Fibers Point Source Category,” 
EPA 440/0-87/009). During the litigation, 
EPA reviewed this issue and agreed that 
these waste streams contain complexed 
lead and, therefore, should be moved 
from appendix A (Non-Complexed 
Metal-Bearing Waste Streams) to 
appendix B (Complexed Metal-Bearing 
Waste Streams). In response to the Fifth 
Circuit remand in Chemical 
Manufacturers Association v. EPA, 885 
F.2d 253 (5th Cir. 1989), EPA deleted the 
tetraethyl lead and tetramethyl lead 
waste streams from appendix A (55 FR 
26691, June 29, 1990). Today, EPA 
proposes to add these waste streams to 
the appendix B listing of Complexed 
Meta!-Bearing Waste Streams. 


D. BOD; and TSS Limitations 


Since promulgation of the regulations, 
members of the public have expressed 
concern that the BPT and NSPS portions 
of the OCPSF regulation do not include 
provisions that describe how to 
apportion BOD; and TSS concentration 
limitations for different subcategories to 
a multi-subcategory plant. They were 
concerned that permit writers may fail 
to use a production-proportioning 
approach as directed by the preamble 
(52 FR 42533, column 3; November 5, 
1987), and as set forth in formulas and a © 
detailed example in Section IX (pages 
IX-9 te [X-12) of the October 1987 
“Development Document for Effluent 
Limitations Guidelines and Standards 
for the Organic Chemicals, Plastics and 
Synthetic Fibers Point Source Category” 
(EPA 440/1-87/009). To avoid any 
potential confusion on the matter, EPA 
proposes to add a paragraph to the 
applicability section of the regulation 
($ 414.11) that mandates use of the 
production-proportioning formula for 
derivation of limitations for facilities 
with production in two or more 
subcategories. 

. Pursuant to this formula, any existing 
or new source direct discharge point 
source subject to two or more of 





subparts B through H must achieve 


BOD; and TSS discharges not exceeding 


the quantity (mass) determined by 
multiplying the total OCPSF process 
wastewater flow subject to subparts B 
through H times the OCPSF production- 
proportioned BOD; and TSS 
concentration limitations. The plant- 
specific production-proportioned 
concentration limitation is derived by 
summing the products of the OCPSF 
production-proportion for each 
subcategory and the applicable 
subcategorical limitation. 


E. Revisions to the Applicability of 40 
CFR Part 414 


1. Correction of Subparts C, D and E 
Applicability Sections 


The applicability sections of the Other 
Fibers, Thermoplastic Resins, and 
Thermosetting Resins Subcategories 
(subparts C, D and E, respectively) are 
defined in terms of four- and five-digit 
Standard Industrial Classification (SIC) 
codes. However, these sections, as 
presently promulgated, incorrectly 
restrict the applicability of the 
subcategory limitations and standards 
only to the wastewater discharges from 
the manufacture of the specific products 
and product groups listed in §§ 414.30, 
414.40, and 414.50. For the reasons 
summarized below, the applicability 
sections for these three SIC-code-based 
subcategories should be based on SIC 
code definitions alone; the lists of 
products and product groups do not 
contain all of the products included in 
the subcategorization analysis, the cost 
of compliance engineering analysis, and 
the economic impact analysis and 
should serve only as illustrations of the 
principal products and product groups 
within the SIC codes covered by the 
subcategories. 

The Agency’s October 1983 Clean 
Water Act Section 308 Survey (OMB. . 
Control Number 2040-0043)—the 
primary source of production 
information in the OCPSF rulemaking 
record—generally collected production 
and related technical and economic 
information based on SIC codes with 
selected production and technical 
information based on individual 
products and product groups. In general, 
only those respondents that were 
primary manufacturers of OCPSF. 
products.(i.e., OCPSF products. .- 
comprised one-half or-more of the | 
weight of the plant's total production) 


reported individual product and product 


group information, and only for those 
products that comprised more than one 


percent of total plant production (part I, . 


question B01). Aggregated information 
for the remaining OCPSF products were 


grouped using five-digit-SIC codes (part 
II, question B03)..Respondents that were 
secondary manufacturers of OCPSF 
products (i.e., OCPSF products 
comprised less than one-half of the 
weight of the plant's total production) 
reported aggregated production 
information grouped by eight-digit 
Census product SIC codes (part I, 
question 9). 

The subcategorization analyses 
established the applicability of each 
subcategory. The data collection 
activities and the subsequent 
subcategorization analyses were 
designed to include all products and 
product groups within the five SIC codes 
of the OCPSF industry—SIC 2821" 
(Plastic Materials, Synthetic Resins, and 
Nonvulcanizable Elastomers, further 
subdivided into SIC 28213 and SIC 28214 
for the thermoplastic resins and 
thermosetting resins, respectively), SIC 
2823 (Cellulosic Man-Made Fibers), SIC 
2824 (Synthetic Organic Fibers, Except ~ 
Cellulosic), SIC 2865 (Cyclic Crudes and 
Intermediates, Dyes, and Organic 
Pigments), and SIC 2869 (Industrial 
Organic Chemicals, Not Elsewhere 
Classified). The applicability sections of 
the Commodity, Bulk, and Specialty 
Organic Chemicals subcategories 
(subparts F, G, and H, respectively) 
which cover the organic chemicals 
segment of the industry (SIC codes 2865 
and 2869) correctly reflect the 
subcategorization analysis. Subpart F 
and G cover specified SIC 2865 and 2869 
chemicals, while subpart H operates as 
a “catch-all,” regulating all other SIC 
2865-and 2869 organic chemicals not 
specifically covered by subparts F and 
G. However, as stated above the 
applicability sections to subparts C, D, - 
and E‘incorrectly limit coverage to the 
specifically listed products and product 
groups. To accurately reflect the 
subcategorization analysis, the 
applicability sections of the plastics and 
synthetic fibers subcategories should be 
amended to cover all of the products 
included within SIC codes 2821 (28213 
and 28214), 2823, and 2824 (except for 
cases where the general applicability 
provisions of § 414. i modify such 
coverage). 

The proposed amendments to the 
Other Fibers, Thermoplastic Resins, and 
Thermosetting Resins subcategories: 


‘: correct the applicability sections to 


accurately reflect the supporting 
analyses in the rulemaking record. - - 


2. Deletion of' Specific Products 


The Agency proposes to delete one _ 
erroneous thermoplastic resin product 
listing (cellulose sponge) under § 414.40: 


. and two erroneous bulk organic 
chemical product listings (sodium salts . 
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of dithiophosphates, and wax emulsions 
and dispersions) under § 414.70. These 
amendments are the result of extensive 
Agency review of the applicability of the 
OCPSF regulation prompted by several 
OCPSF litigation issues and the 
evaluation of Category Determination 
Requests submitted by several 
Industrial Users and POTWs as 
provided by 40 CFR 403.6(a). 

i. Cellulose sponge (and cellophane), 
classified under SIC 3079 as 
Miscellaneous Plastics Products, were 
initially considered OCPSF products 
because the cellulosic resin raw 
material for both products was produced 
by the viscose process—a situation 
analogous'to rayon fiber manufacture by 
the viscose process (SIC 2823). 
However, during the course of assessing 
public comments and developing the 
final OCPSF rulemaking data base of 
939 plants, the Agency deleted 
cellophane (52 FR 42524; November 5, 
1987) and intended to delete cellulose 
sponge from coverage as OCPSF 
products. Even though cellulose sponge, 
cellophane, and rayon use regenerated 
cellulose as a’raw material, each 
product uses a different combination of 
additional raw materials and unit 
processes to manufacture the final 
product for sale in different markets. 
The OCPSF technical, cost, and 
economic impact data gathering efforts 
did not focus on manufacturing 
activities under SIC 3079. As a result 
EPA lacks cost and economic 
information from plants that report ~ 
cellulose sponge production under SIC 
3079. Everi though the applicability © 
section of the OCPSF regulation, 

§ 414.11, provides for coverage of — 
producté Classified by SIC codes 2821, 
2823, 2824, 2865, and 2869 only, the 
Agency erroneously left the cellulose 
sponge listing in subpart D. Cellulose 
sponge is not listed by any plant in the 
final OCPSF data base. 

ii. Dithiophosphate sodium salts are 
industrial inorganic chemicals, listed 
under SIC 2819, that were incorrectly 
listed as subpart G bulk organic 
chemical products. Consequently EPA is 
deleting the dithiophosphate sodium 
salts product group from subpart G. 

iii, Wax emulsions and dispersions, . 
which are formulated products, were | 
incorrectly listed as subpart G bulk 
organic chemical products. The final 
regulations apply to wastewater 
discharges fromthe manufacture of 
OCPSF product/processes (40 CFR 
414.11({a}). OCPSF manufacture consists 
of chemical syntheses such as 


. esterification and oxidation and _, 


chemical engineering processes such as 
distillation and extraction. In contrast, 
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the regulation does not apply to the 
formulation of chemical products, such 
as wax emulsions and dispersions, 
through blending and mixing operations 
(54 FR 27351). 


3. Transfer of Specific Product Listings 


The Agency proposes to transfer the 
citric acid, aspirin, and fatty acid 
listings from the Bulk Organic Chemicals 
Subcategory (§ 414.70) to the Specialty 
Organic Chemicals Subcategory - 

($ 414.80). Like the proposed deletions in 
section HI.E.2, above, these amendments 
are the result of extensive Agency 


_review of the applicability of the OCPSF . 


regulation prompted by several OCPSF 
litigation issues and the evaluation of 
Category Determination Requests 
submitted by several Industrial Users 
arid POTWs as provided by 40 CFR 
403.6(a). 

Individual SIC 2865 and 2869 organic 
chemical products and product groups 
were assigned to the commodity, bulk, 
and specialty organic chemical 
subcategories based on total United 
States production volume of each 
product or group. The Commodity 
Organic Chemicals Subcategory 
includes products produced nationally, . 
in amounts greater than or equal to one 
billion pounds per year. The Bulk 
Organic Chemicals Subcategory 
inchides products produced nationally 
in amounts less thay one billion but 
more than 40 million pounds per year. 
The Specialty Organic Chemicals . 
Subcategory includes products produced 
nationally in amounts less than or equal 
to 40 million pounds.per year, (52 FR . 
42531-32; November 5, 1987) For the | 
reasons described below, the Agency 
believes that most of the citric acid, ' 
espirin, and fatty acids manufacture is 
. excluded from coverage by the OCPSF 
regulation. Therefore, these products are 
more appropriately covered by the 
‘Specialty Organic Chemicals 
Subcategory. 

i. Citric‘acid, listed under SIC 2869, is 
produced commercially by mycological 
fermentation using crude sugar solutions 
or extracted from citrus fruite and from 
pineapple wastes. However, under 40 
CFR 414.11{e), the OCPSF regulations 
are not applicable to the manufacture of 
organic chemical compounds by 
fermentation processes or solely by 
extraction from plant and animal raw 
materials. Moreover, citric acid 
production is regulated by the 

- Fermentation Products Subcategory of 
the Pharmaceutical Manufacturing 
regulation, 40 CFR part 439. Because the 
Agency is not aware of any significant 
commercial citric acid production 
through chemical synthesis by OCPSF 
plants, such production should not be 


included in the Bulk Organic Chemicals 
Subcategory. The Agency therefore 
proposes to regulate any chemical . 
synthesis or by-product recovery of 
citric acid under the Specialty Organic 
Chemicals Subcategory. 

ii. Aspirin or acetyl salicylic acid may 
be classified under more than one SIC 
code depending on its end use. 
Medicinal grade aspirin is included 


. nader SIC 2833 Medicinal Chemicals 


and Botanical Products (as a medicinal 
grade salicylic acid derivative) and 
regulated under the Chemical Synthesis 


: Subcategory of the Pharmaceutical 


Manufacturing Regulations, 40 CFR part 
439. Under the provisions of 40 CFR 
414.11(d), medicinal grade aspirin 
manufacture is not regulated by the 
OCPSF regulation because previously 
promulgated regulations apply. 

Since the Agency is not aware of any 
significant industrial grade aspirin 
production reported under SIC 2869, it is 
proposing to regulate industrial grade 
aspirin production under the Specialty 


_ Organic Chemicals Subcategory, rather 


than the Bulk Organic Chemicals 
Subcategory. 

iii. Fatty acids may be classified under 
more than one SIC code depending on 
the source of raw materials or 
manufacturing process. The Agency did 
not include fatty acids derived from 
natural materials, classified under SIC 
2899, as an OCPSF product group in its 
section 308 data gathering efforts 
because these fatty acids were outside 
of the scope of the study. However, 
higher-molecular weight, synthetic fatty 
acids are included in SIC 2869 and are 
thus within the scope of the OCPSF 
regulation. 

Today, the Agency is clarifying that 
coverage of the OCPSF regulation does 
not include the fatty acids listed under 
SIC 2899—Chemicals and Chemical 

‘Preparations, Not Elsewhere Classified. 
Like some OCPSF products, these fatty 
acids are synthetically derived from 
naturally occurring raw materials. They 
are generally derived from animal, 
marine, and plant fats and oils by 
hydrolysis—a chemical reaction in 
which water reacts with another 
substance to form two or more new 
substances. Despite these similarities, 
the OCPSF technical, cost, and 
economic impact data gathering efforts 
did not focus on manufacturing 
activities under SIC 2899. As a result 
EPA lacks cost and economic 
information from plants that report fatty 
acid production under SIC 2899. 

Moreover, under 40 CFR 414.11(d}, the 
OCPSF regulations are not applicable if 
previously promulgated regulations 
apply. A significant portion of the fatty 
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acid manufacture classified under SIC 
2899 is already regulated by the Fatty 
Acid Manufacturing by Fat Splitting 
Subcategory of the Soap and Detergent 
Manufacturing regulations, 40 CFR part 
417. The provisions of this subcategory 
“are applicable to discharges resulting 
from the splitting of fats to fatty acids by - 
hydrolysis and the subsequent 
processing of the fatty acids (e.g., 
refining and hydrogenation) to produce 
a suitable feed material for manufacture 
of soap by fatty acid neutralization” (40 
CFR 417.20). 

Since synthetically derived fatty 
acids, such as branched chain synthetic . 
aliphatic monocarboxylic acids, are 
classified under SIC 2869 and since the 
Agency is not aware of any significant 
fatty acid production reported under SIC 
2869, the Agency proposes to regulate 
synthetic fatty acids under the Specialty 
Organic Chemicals Subcategory rather 
than the Bulk Organic Chemicals 
Subcategory. 


IV. Solicitation of Technical Data and 
Comment on These Proposed 
Amendments 


EPA invites and encourages public 


participation in this rulemaking. The 


Agency asks that any alleged 
deficiencies in the record of this 
proposal be identified with specificity 
and requires that suggested revisions or 
corrections be supported by relevant 
data and information. 


V. Executive Order 12291 


Executive Order 12291 requires EPA 
and other agencies to perform regulatory 
analyses of major regulations. Major 
rules are those which impose a cost on 
the economy of $100 million or more 
annually or have certain other economic 
impacts. This regulation is not a major 
rule because it merely clarifies the 
applicability of the regulation, corrects 
listing errors and establishes flexibility 
in implementing an existing regulation 
by. allowing regulatory authorities to 
accommodate site specific factors 
relating to complexed-cyanide and 
unavoidable background levels of 
metals in non-metal-bearing waste 
streams. Today's proposed amendments 
do not impose significant new 
requirements; thus, they meet none of 
the criteria of a major rule as set forth in 
section 1(b) of the Executive Order. This 
rule was submitted to the Office of 
Management and Budget for review. 


VI. Regulatory Flexibility Analysis 


The Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., requires EPA and 
other agencies to prepare an initial 
regulatory flexibility analysis for all 





proposed regulations that have a 
significant impact on a substantial 
number of small entities. No regulatory 
flexibility analysis is required, however, 
where the head of the Agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Based on the 
reasons discussed in the preceding 
paragraph, I hereby certify, pursuant to 
5 U.S.C. 605(b), that this regulation will 
not have a significant impact on a 
substantial number of small entities. 


VII. Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3500 et 
seq., EPA must submit a copy of any 
rule that contains a collection-of- 
information requirement to the Director 
of the Office of Management and Budget 
for review and approval. This proposal 
contains no additional information- 
collection requirements beyond those 
already required by 40 CFR part 403 and 
40 CFR part 122, and therefore the 
Paperwork Reduction Act is not 
applicable. 


List of Subjects in 40 CFR Part 414 
Organic chemicals manufacturing, 
plastics manufacturing, synthetic fibers 
manufacturing, water pollution control, 
water treatment and disposal. 

Dated October 9, 1990. 
William K. Reilly, 
Administrator. 
For the reasons set out in the 


preamble, 40 CFR part 414 is proposed 
to be amended as set forth below. 


PART 414—ORGANIC CHEMICALS, 
PLASTICS, AND SYNTHETIC FIBERS 


1. The authority citation for part 414 
continues to read as follows: 

Authority: Secs. 301, 304, 306, 307, and 501, 
Pub. L. 92-500, 86 Stat. 816, Pub. L. 95-217, 91 
Stat. 156, Pub. L. 100-4, 101 Stat. 7 (33 U.S.C. 
1311, 1314, 1316, 4317, and 1361). 

2. 40 CFR 414.11 is proposed to be 


amended by adding paragraphs (g), {h), 
and (i) to read as follows: 


§ 414.11 Applicability. 
* * * 


{g) Non-amendable Cyanide. 
Discharges of cyanide in “cyanide- 


bearing waste streams” {listed in 
appendix A to this part) are not subject 
to the cyanide limitations and standards 
of this part if the permit writer or contro] 
authority: (1) Determines that the 
cyanide limitations and standards are 
not achievable due to elevated levels of 
non-amenable cyanide {i.e., cyanide that 
is not oxidized by chlorine treatment) 
that result from the unavoidable 
complexing of cyanide at the process 
source of the cyanide-bearing waste 
stream and (2) establishes an alternative 
total cyanide or amenable cyanide 
limitation that reflects the best available 
technology economically achievable. 
The determination must be based upon 
a review of relevant engineering, 
production, and sampling and analysis 
information, including measurements of 
both total and amenable cyanide in the 
waste stream. An analysis of the extent 
of complexing in the waste stream, 
based on the foregoing information, and 
its impact on cyanide treatability shall 
be set forth in writing and, for direct 
dischargers, be contained in the fact 
sheet required by 40 CFR 124.8. 

(h) Allowances for non-metal-bearing 
waste streams. Discharge limitations for 
chromium, copper, lead, nickel, and zinc 
or discharge standards for lead and zinc 
may be established for waste streams 
not listed in appendix A and not 
otherwise determined to be ‘‘metal- 
bearing waste streams” if the permit 
writer or control authority determines 
that the wastewater metals 
contamination is due to unavoidable 
background levels from sources such as 
corrosion of construction materials or 
contamination of raw materials. {Intake 
water contamination is not subject to 
this paragraph. Rather it is subject to the 
provisions of 40 CFR 122.45(g) for direct 
dischargers and 40 CFR 403.15 for 
indirect dischargers.) The determination 
must be based upon a review of relevant 
plant operating conditions, process 
chemistry, engineering, and sampling 
and analysis information. An analysis of 
the sources and levels of the metals, 
based on the foregoing information, 
shall be set forth in writing; for direct 
dischargers, the analysis shall be 
contained in the fact sheet required by 
40 CFR 124.8. For direct dischargers, the 
permit writer may establish limitations 
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for chromium, copper, lead, nickel, and 
zinc for non-“metal-bearing waste 
streams” between zero (0) and the 
concentrations of such metals present in 
the wastestreams, but not to exceed the 
applicable limitations contained in 

§§ 414.91 and 414.101. (For zinc, the 
applicable limitations which may not be 
exceeded are those appearing in the 
tables in §§ 414.91 and 414.101, not the 
alternative limitations for rayon fiber 
manufacture by the viscose process and 
the acrylic fiber manufacture by the zinc 
chloride/solvent process set forth in 
footnote 2 to each of these tables.) For 
indirect dischargers, the control 
authority may establish standards for 
lead and zinc for non-“metal-bearing 
waste streams” between zero (0) and 
the concentration of such metals present 
in the wastestreams, but not to exceed 
the applicable standards contained in 
§§ 414.25, 414.35 414.45, 414.55, 414.65, 
414.75, and 414.85. (For zinc, the 
applicable standards which may not be 
exceeded are those appearing in the 
tables in the above referenced sections, 
not the alternative standards for rayon 
fiber manufacture by the viscose 
process set forth in footnote 2 to the 
table in § 414.25, or the alternative 
standards for acrylic fiber manufacture 
by the zinc chloride/solvent process set 
forth in footnote 2 to the table in 

§ 414.35.) 

(i) BOD; and TSS limitations for 
plants with production in two or more 
subcategories. Any existing or new 
source direct discharge point source 
subject to two or more of subparts B 
through H must achieve BOD; and TSS 
discharges not exceeding the quantity 
(mass) determined by multiplying the 
total OCPSF process wastewater flow 
subject to subarts B through H times the 
following “OCPSF production- 
proportioned concentration”: For a 
specific plant, let w, be the proportion of 
the plant's total OCPSF production in 
subcategory j. Then the plant-specific 
preduction-proportioned concentration 
limitations are given by: 


sT 


Plant BOD; Limit= £ (w,) (BODs Limit) and 
j=B 
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H 
Plant TSS Limit= 
ji=B 


(w,) (TSS Limit). 


The “BOD; Limit,” and “TSS Limit;” are 
the respective subcategorical BOD; and 
TSS Maximum for Any One Day or 
Maximum for Monthly Average 
limitations. 

3. In appendix A to part 414 under the 
heading “Cyanide” the following entries 
are removed: 


Hexamethylene diisocyanate/ 
Hexamethylene diamine (1,6- 
Diaminohexane) + phosgene, 

Methylene Diphenylisocyanate (MDI)/ 
Phosgenation of methylene dianiline 
from Aniline + Formaldehyde, 

Polyurethane resins/Diisocyanate + 
Polyoxyalkylene glycol, 

Polyurethane fibers (Spandex)/ 
Polyoxyalkylene glycol + Tolylene 
diisocyante + dialkylamine,” and 

Tolylene diisocyanate (isomeric mixture)/ 
Tolylene diamines + Phosgene 


4. Appendix B to part 414 is proposed 
to be amended by adding the following 
entries under the heading “lead” 

Tetraethyl lead/Alky] halide + 
sodium-lead alloy” and “Tetramethyl 
lead/Alkylhalide + sodium-lead alloy” 


§§ 414.21, 414.31, 414.41, 414.51, 414.61, 
414.71 and 414.81 [Amended] 

5. In each of §§ 414.21, 414.31, 414.41, 
414.51, 414.61, 414.71 and 414.81, the first 
sentence which reads “Except as 
provided in 40 CFR 125.30 through 


125.32, any existing point source subject 
to this subpart must achieve discharges 
not exceeding the quantity (mass) 
determined by multiplying the process 
wastewater flow subject to this subpart 
times the concentration listed in the 
following table.” is revised to read 
“Except as provided in 40 CFR 125.30 
through 125.32, and in 40 CFR 414.11(i) 
for point sources with production in two 
or more subcategories, any existing 
point source subject to this subpart must 
achieve discharges not exceeding the 
quantity (mass) determined by 
multiplying the process wastewater flow 
subject to this subpart times the 
concentration listed in the following 
table.” 

6. Section 414.30 is proposed to be 
amended by revising the first sentence 
to read as follows: 


§ 414.30 Applicability, description of the 
other fibers subcategory. 

The provisions of this subpart are 
applicable to the process wastewater 
discharges resulting from the 
manufacture of products classified 
under SIC 2823 cellulosic man-made 
fibers, except Rayon, and SIC 2824 
synthetic organic fibers including those 
fibers and fiber groups listed below.” 

7. Section 414.40 is proposed to be 
amended by revising the first sentence 
and by removing the entry for “Cellulose 
Sponge” from the list to read as follows: 


414.40 Applicability description of the 
thermoplastic resins subcategory. 


The provisions of this subpart are 


42339 


applicable to the process wastewater 
discharges resulting from the 
manufacture of the products classified 
under SIC 28213 thermoplastic resins 
including those resins and resin groups 
listed below. * * * 

8. Section 414.50 is proposed to be 
amended by revising the first sentence 
to read as follows: 


§ 414.50 Applicability, description of the 
thermosetting resins subcategory. 

The provisions of this subpart are 
applicable to the process wastewater 
discharges resulting from the 
manufacture of the products classified 
under SIC 28214 thermosetting resins 
including those resins and resin groups 
listed below. * * * 


§ 414.70 [Amended] 


9. Section 414.70({a) is proposed to be ~ 
amended by removing the entries “Citric 
Acid” and “Fatty Acids”. 


§ 414.70 [Amended] 


10. Section 414.70({c) is proposed to be 
amended by removing the entry for 
“Aspirin”. 


§ 414.70 [Amended] 


11. Section 414.70{e) is proposed to be 
amended by removing entries 
“Dithiophosphates, Sodium Salt” and “* 
Waxes, Emulsions—Dispersions”. 


{FR Doc. 90-24494 Filed 10-17-90; 8:45 am] 
BILLING CODE 6560-50-M 








- 


Thursday 
October 18. 1990 


Part IV 


Department of 
Transportation 


Federal Aviation Administration 


14 CFR Part 39 
Airworthiness Directives; Pratt and 


Whitney (PW) PW4000 Series Turbofan 
Engines; Final Rule 





DEPARTMENT OF TRANSPORTATION 


14 CFR Part 39 
[Docket No. 90-ANE-27; Amdt. 39-6783] 


Airworthiness Pratt and 


Directives; 
Whitney (PW) PW4000 Series Turbofan 
Engines 


AGENCY: Federal Aviation. 
Administration (FAA), DOT. 
ACTION: Final rule, request for 
comments. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD), 
applicable to PW4000 series turbofan 
engines, which requires a one-time eddy 
current inspection of the iow pressure 
turbine (LPT) shaft. This amendment is 
prompted by the finding of 15 LPT shafts 
with cracks located between 23 and 44 
inches from the aft end. This condition, 
if not corrected, could result in LPT shaft 
failure causing total loss of engine thrust 
and inflight shutdown. 

DATES: Effective October 18, 1990. 

Comments for inclusion in the docket 
must be received on or before November 
21, 1990. 

The incorporation by reference of 
certain publications listed in the 
regulation is approved by the Director of 
the Federal Register as of October 18, 
1990. 

ADDRESSES: Submit comments in 
duplicate to the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
90-ANE-27, 12 New England Executive 
Park, Burlington, Massachusetts 01803, 
or deliver in duplicate to Room 311 at 
the above address. 

Comments may be inspected at the 
above location between the hours of 
8:00 a.m. and 4:30 p.m., Monday through 
Friday, except federal holidays. 

The applicable engine manufacturer's 
service bulletin may be obtained from 
Pratt & Whitney, Publications 
Department, P.O. Box 611, Middletown, 
Connecticut 06457. This information may 
be examined at the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, Room 311, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Chris Gavriel, Aerospace Engineer, 
Engine Certification Branch, ANE-141, 
‘Engine Certification Office, Engine & 
Propeller Directorate, Aircraft 
Certification Service, FAA, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803; telephone (671) 
273-7084. 
SUPPLEMENTARY INFORMATION: This 
action is prompted by a report of a 


cracked LPT shaft identified during 
engine assembly after the shaft had 
undergone magnetic particle inspection, 
and by reports of 14 additional cracked 
shafts identified during a special 
inspection program established to 
determine the scope of the problem. One 
of the 14 cracked shafts was found on an 
engine in service. Review of available 
information indicates that the cracks 
had occurred during the quenching 
process along a specific section of the 
shaft inside diameter (ID) bore. These 
cracks were not detected in all instances 


during the subsequent magnetic particle . 


inspection. The special inspection 
program, in combination with a review 
of the manufacturing records, has also 
indicated that certain shaft heat codes 
may have been more likely to develop 
cracks during the quenching process. For 
this reason, this AD requires an eddy 
current inspection of certain LPT shafts 
by October 31, 1990, and certain other 
LPT shafts that need to be inspected by 
December 31, 1990. The LPT shafts 
requiring inspection by December 31, 
1990, are outside the population of LPT 
shaft heat codes found to contain cracks 
to date, however, they have been 
subjected to the same manufacturing 
process that induced the cracks and 
cannot be excluded as a potentially 
suspect population. Inclusion of the 
population of shafts requiring inspection 
by December 31, 1990, in this AD, 
without any further public notice, is due 
to the following reasons. This additional 
population of potentially suspect shafts 
is large (approximately 290), and timely 
execution and completion of this 
program requires initiation of the 
inspection program for these shafts 
concurrently with the population of 
shafts required to be inspected by 
October 31, 1990. Further, any delay in 
incorporation of this inspection program 
may result in a very short compliance 
interval. In addition, based on 
inspection findings the compliance 
schedule may be subject to further 
modification. For these reasons, 
incorporation of the requirement to 
complete the inspections of all LPT 
shafts before December 31, 1990, in this 
AD is justified in order to minimize the 
duration of the inspection program and 
reduce the exposure of revenue service 
engines to operation with potentially 
cracked LPT shafts. This condition, if 
not corrected, could result in LPT shaft 
failure causing total loss of engine thrust 
and inflight shutdown. 

The FAA has reviewed and approved 
Pratt & Whitney Alert Service Bulletin 
(ASB) No. PW4ENG 72-328, dated 
September 28, 1990, which describes the 
eddy current inspection procedure. 
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Since this condition is likely to exist 
or develop in other engines of the same 
type design, this AD requires a one-time 
eddy current inspection of the ID bore of 
the LPT shaft, in accordance with the 
ASB previously described. 

Since this condition will result in a 
total loss of engine thrust and inflight 
shutdown should an LPT shaft fail, there 
is a need to minimize the exposure of 
revenue service engines to operation 
with potentially cracked LPT shafts. 
Therefore, safety in air transportation 
requires adoption of this regulation 
without prior notice and public 
comment. In addition, based on the 
above and the need to inspect certain 
LPT shafts prior to October 31, 1990, a 
situation exists that requires the 
immediate adoption of this regulation. 
Therefore, it is feund that notice and 
public procedure are impracticable, and 
good cause exists for the adoption of the 
amendment without public comment, 
and good cause exists for making this 
amendment effective in less than 30 
days. 

Although this action is in the form of a 
final rule, which involves an emergency 
and, thus, was not preceded by notice 
and public procedure, interested persons 
are invited to submit such written data, 
views, or arguments as they may desire 
regarding this AD. Communications 
should identify the docket number and 
be submitted in duplicate to the FAA, 
New England Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 90-ANE-27, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803. Afi 
communications received by the 
deadline date indicated above will be 
considered by the Administrator and the 
AD may be changed in light of 
comments received. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been determined further that this action 





Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Rules and Regulations 
REDRESS CEEOL A SS PA OEE LPL IERIE PI ER NEN OPGLL IGP LLI LLEE TE a SRT REET LE IS EAE 5 MEIER ELLE LA SGT LL ATT E TLE TEL LT TET LIES IES, 


involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
a new airworthiness directive (AD) to 
read as follows: 


Pratt & Whitney: Applies to Pratt & Whitney 
(PW) PW4050, PW4052, PW4056, 
PW 4060, PW4060A, PW4152, PW4156, 
PW4158, and PW4460 turbofan engines 
installed on, but not limited to, Boeing 
747, Boeing 767, Airbus A300, and Airbus 
A310:type aircraft. 
Compliance required as indicated, unless 
previously accomplished. 
To prevent a low pressure turbine (LPT) 
shaft failure that can cause a total loss of 


thrust and inflight shutdown, accomplish the 
following:  - 

(a) Conduct a one-time eddy current 
inspection of the inner diameter bore surface 
of the LPT. shaft, between 23 and 44 inches 
forward of the aft end, in accordance with the 
Accomplishment Instructions of PW Alert 
Service Bulletin (ASB) No. PW4ENG 72-328, 
dated September 28, 1990, for LPT shafts 
installed on engines identified by serial 
number in Table 2 of the ASB, prior to 
October 31, 1990. 

(b) Conduct a one-time eddy current 
inspection of the inner diameter bore surface 
of the LPT shaft, between 23 and 44 inches 
forward of the aft end, in accordance with the 
Accomplishment Instructions of PW ASB No. 
PW4ENG 72-328, dated September 28, 1990, 
for LPT shafts installed in engines identified 
by serial number as follows, excluding those 
shafts subject to the requirements of (a) 
above, prior to December 31, 1990. 


P724201 through P724208, 


sive. 
P723701 through P723706, 
sive. 


P717501 through P717696, 
sive, except P717692. 

P724101 through P724164, 
sive. 

P724501 through P724506, 
sive. 

P717701 through P717775, 
sive. 

P717201 through P717205, 


sive. 
P724001 through P724076, 


PEEEEEE EE 


sive. 
P723801 through P723828, 
sive. 


(c) Remove from service, prior to further 
flight, LPT shafts found cracked during 
inspections conducted in accordance with (a) 
or (b) above. 

(d) LPT shafts which have been previously 
inspected in accordance with PW Special 
Instruction 70F-90, dated September 14, 1990, 
are in compliance with this AD. 


(e) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(f}) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD may be approved by the 
Manager, Engine Certification Office, ANE- 
140, Engine & Propeller Directorate, Aircraft 
Certification Service, FAA, 12 New England 
Executive Park, Burlington, Massachusetts 
01803. 

The eddy current inspections of the LPT 
shafts shall be done in accordance with the 
following PW document: 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 522(a) 
and 1 CFR part 51. Copies may be obtained 
from Pratt & Whitney, Publications 
Department, P.O. Box 611, Middletown, 
Connecticut 06457. Copies may be inspected 
at the Regional Rules Docket, Office of the 
Assistant Chief Counsel, FAA, New England 
Region, 12 New England Executive Park, 
Room 311, Burlington, Massachusetts 01803, 
or at the Office of the Federal Register, 1100 L 
Street, NW., Room 8301, Washington, DC 
20591. 

This amendment becomes effective on 
October 18, 1990. 

Issued in Burlington, Massachusetts, on 
October 12, 1990. 


Jack A. Sain, 


Manager, Engine and Propeller Directorate, 
Aircraft Certification Service. 


[FR Doc. 90-24880 Filed 10-17-90; 10:44 am] 
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4 
40375, 41981-41983 
eiditcwaisceded 41057 





41415, 41785 

39954-39957, 40152, 
40159, 40817, 40819, 41185, 
41186, 41309, 41335, 41336, 
41507-41515, 41849-41851, 
42149, 42342 

40262, 41415 


40160, 40378, 40821, 
40823, 41852-41855 


40598, 40755, 40851 
ni 41000 


40191-40198, 40853, 
40855, 41196-41198, 41341- 
41345, 41862 


41310, 41664, 41665, 
42003 


Proposed Rules: 
40401, 40402, 40870, 
40875, 41310, 41695 
41545, 41546 


40658, 40831, 40996, 
41523, 41691, 42187 


40201, 40202, 40403, 
40687, 40875, 41204, 41553 


39962-39964, 42185 

39965, 39966, 40169, 
40383, 41076, 41078, 41690, 
42006 





Federal Register / Vol. 55, No. 202 / Thursday, October 18, 1990 / Reader Aids 


41082, 41083 
.-. 41084, 42006, 42303 


39969, 39970, 40390, 
40391, 40837, 40839, 41086- 
41088, 41337, 41338, 41692, 
41693, 42011-42015, 42194- 
42196 


41361, 41704, 41705, 
42029-42031, 42222 


41117, 42031 
40404, 41309, 41556, 
4 


39988, 39989, 40890, 


17, 
41244-41248, 41718-41725, 
4222 


40260, 41170 


LIST OF PUBLIC LAWS 


Last List October 17, 1990 
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H.R. 1243/Pub. L. 101-425 
Department of Energy Metal 
Casting Competitiveness 
Research Act of 1990. (Oct. 
15, 1990; 104 Stat. 915; 5 
pages) Price: $1.00 

H.R. 2372/Pub. L. 101-426 
Radiation Exposure 
Compensation Act. (Oct. 15, 
1990; 104 Stat. 920; 7 pages) 
Price: $1.00 

S. 2886/Pub. L. 101-427 

To redesignate The National 
System of Interstate and 
Defense Highways as The 
Dwight D. Eisenhower System 
of Interstate and Defense 
Highways. (Oct. 15, 1990; 104 
Stat. 927; 1 page). Price: 
$1.00 





_ Public Laws | 


are now available for the 101st Congress, 2nd Session, 1990 


Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon. enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 101st Congress, 2nd Session, 1990. 


(Individual laws also may be purchased from the Superintendent of Documents, Washington, DC 
20402-9328. Prices vary. See Reader Aids Section of the Federal Register for announcements 
of newly enacted laws and prices). 


Superintendent of Documents Subscriptions Order Form 
Cooma tite: Charge your order. 
* 6216 = It’s easy! = ea 


ca YES 9 please send me ____ subscriptions to PUBLIC LAWS for the 101st Congress, 2nd Session, 1990 
for $107 per subscription. . 


1. The total cost of my order is S . All prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 


Please Type or Print 
2 3. Please choose method of payment: 
CJ Check payable to the Superintendent of Documents 
(Additional address/attention line) ; C] GPO Deposit Account Lia iok tt a 
LJ VISA or MasterCard Account 


eee POO Tt rrr rrr} 


(City, State, ZIP Code) at a Thank you for your order! 
(Credit card expiration date) yn fre 


" (Company or personal name) SS 


(Daytime phone including area code) i ns aha a Se 
(Signature) 1/90 


4. Mail To: Superintendent of Documents. Government Printing Office, Washington, D.C. 20402-9371 





Guide to 
Record 
Retention 
Requirements 


in the Code of 
Federal Regulations (CFR) 


GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 


The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Order from Superintendent: of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325. 


Superintendent of Documents Publication Order Form 
Order Processing Code: *6788 Charge your order. < ea Visa. 


it’s easy! & J 


To fax your orders and inquiries. 202-275-0019 


cs YES, please send me the following indicated publication: 


copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 

S/N 069-—000-—00020-—7 at $12.00 each. 

____ copies of the 1990 SUPPLEMENT TO THE GUIDE, S/N 069-000-—00025-8 at $1.50 each. 
1. The total cost of my order is $. (International customers please add 25%). All prices include regular 
domestic postage and handling and are good through 8/90. After this date, please call Order and Information 
Desk at 202-783-3238 to verify prices. 


Please i ype or Print 


a a tt 3. Please choose method of payment: 
Te CL Check payable to the Superintendent of Documents 
(Addi onal address/attention line) © c GPO Deposit Account PPL ie 
= VISA or MasterCard Account 


eee Ce i 


(City, Siate, ZIP Code) ; ai Thank you for your order! 
(Credit card expiration date) 


| en a 
(Daytime phone including area code) 
(Signature) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 





The authentic text behind the news. 


Weekly Compitation of 
Presidential 
Documents 


The Weekly 
Compilation of 
Documents 


Administration of 
George Bush 


This unique service provides up-to-date The Weekly Compilation carries a lists of acts approved by the 
information on Presidential policies Monday dateline and covers materials President, nominations submitted to 
and announcements. It contains the released during the preceding week. the Senate, a checklist of White 

full text of the President's public Each issue contains an Index of House press releases, and a digest of 
speeches, statements, messages to Contents and a Cumulative Index to other Presidential activities and White 
Congress, news conferences, person- _— Prior Issues. House announcements. 

nel appointments and nominations, and 

cther Presidential materials released Separate indexes are published 

by the White House. periodically. Other features include 


Published by the Office of the Federal 
Register, National Archives and 
Records Administration. 


Superintendent of Documents Subscriptions Order Form 
Orser Processing Code 


- 6466 Charge your order. Ss isa. Charge orders may be telephoned to the GPO order 


5 f Gesk at (202) 783-3238 from 8:00 a.m. to 4:00 p.m 
It's easy: eastern time, Monday-Friday (except holidays) 


| | YES g please enter my subscription for one year to the WEEKLY COMPILATION 
OF PRESIDENTIAL DOCUMENTS (PD) so | can keep up to date on 
Presidential activities. 


[] $96.00 First Class L_] $55.00 Regular Mail 


1. The'total cost of my order is $_____ All prices include regular domestic postage and handling and are 
subject to change. International customers please add 25%. 


Please Type or Print 


2. ts«3. Phase Choose method Of payment: 


re & Check payable to the Superintendent of 
Documents 


(Additional address/atiention line) | Oy 
GPO Deposit Account Ei ed 


(Street address) eS VISA or MasterCard Account 


CEILITEEEL EET ELT 


= 5 
— , Thank you for your order! 


(Credit card expiration date) 
(Daytime phone inciuding area code) 
; (Signature) (Rev. 1-20-89) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 





Public Papers 
of the 
Presidents 

of the 

United States 


Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House. 
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Volumes for the following years are available; other 
volumes not listed are out of print. 


Jimmy Carter Ronald Reagan 
1978 191 seesecssossenssoseerneee $25.00 


1982 
(BOOK HE) .sseoeesoerseeese $25.00 


1983 
(BOOK H) oocssscooessoonees.$31.00 


1983 


(BOOK HE) asecsssecsoenses.$32.00 
(BOOK 1) neni $21.00 


1980-81 (BOOK 1) ocsesecseeeeeeeee-$36.00 
(BOOK Tl) rnnene $22.00 0 


1980-81 (BOOK 12) .oeoeccsceore s»vsey$36.00 
(Book I1l)... 
1985 


(Book 1) ....---0+cereeeeeee $34.00 
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1988 

(BOOK 8) .o.eeeceoseeerreeere $39.00 
George Bush 

1989 

(Book 1) $38.00 


Published by the Office of the Federal Register, National 
Archives and Records Administration 


Order from Superintendent of Documents, U.S. 
Government Printing Office, Washingon, D.C. 20402-9325. 
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BEST COPY AVAILABLE 





Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 
Code of Federal Regulations 
The Code of Federal Regulations, 
approximately 196 volumes 


comprising 

and revised at least once a year on a 

quarterly basis, is published in 24x 

microfiche format and the current 

year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 
Federal Register: 


One year: $195 
Six months: $97.50 


Code of Federal Regulations: 
Current year (as issued): $188 


Superintendent of Documents Subscriptions Order Form 
° olan cnewe ire cooyi MD TED 


LI YES, please send me the following indicated subscriptions: 


24x MICROFICHE FORMAT: 
—_— Federal Register: ——_ One year: $195 


——_ Code of Federal Reguiations: ———- Garren year: $488 


can gum ton eso bon one: lanes aun 
eentern time, Monday-Friday (except holitays) 


1. The total cost of my order is $________ . Alll prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 
Please Type or Print 


* eee a 3. Please choose method of payment: 
. ——— [J check payable to the Superintendent of Documents 


[(] VISA or MasterCard Account 


Se... . eee eee eet 
State, Ge cad cable Gad Thank you for your order! 
Sy} ~ 7) "a 


(Signature) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 (Rev. 2/90) 





The Federal Register 


Regulations appear as agency documents which are published daily 
in the Federal reagreter and codified anne in athe Code of Federal oe 


A St me RESINS SRE Re 9 
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Bo ke rs 


The Federal Register, published daily, is the official 
publication for notifying the public of proposed and final 
regulations. It is the tool for you to use to participate in the 
rulemaking process by commenting on the 
regulations. And it keeps you up to date on the Federal 
regulations currently in effect. 


Mailed monthly as part of a Federal Register subscription 
are: the LSA (List of CFR Sections Affected) which leads users 
of the Code of Federal Regulations to amendatory actions 
published in the daily Federal Register; and the cumulative 
Federal Register index. 


code of 


federal Sa 


The Code of Federal Satie (CFR) comprising 
approximately 196 volumes contains the annual codification of 
the final regulations printed in the Federal Register. Each of 
the 50 titles is updated annually. 


individual copies are separately priced. A price list of current 
CFR volumes appears both in the Federal Register each 
Monday and the monthly LSA (List of CFR Sections Affected). 
Price inquiries may be made to the Superintendent of 
Documents, or the Office of the Federal Register. 


Superintendent of Documents Subscription Order Form 


Order Processing Code: 


*6463 


Charge your order. Ga) === 
it's easy! oS aun on 


[| YES 4 please send me the following indicated subscriptions: 


© Federal Register 


© Paper: 
$340 for one year 
—— $170 for six-months 


© 24 x Microfiche Format: 
——-$195 for one year 
—__.$97.50 for six-months 


© Magnetic tape: 


—— $37,500 for one year 
—__$18,750 for six-months 


1. The total cost of my order is $_____. 


© Code of Federal Regulations 
© Paper 
____ $620 for one year 


© 24 x Microfiche Format: 
___$188 for one year 


© Magnetic tape: 
—— $21,750 for one year 


All prices include regular domestic postage and handling and are 


subject to change. International customers please add 25%. 


Please Type or Print 


2. 
(Company or personal name) 


(Additional address/attention line) 
(Street address) 
(City, State, ZIP Code) 


(Daytime phone including area code) 


3. Please choose method of payment: 


CJ Check payable to the Superintendent of 
Documents 


LC] GPO Deposit Account CETTE TIC) 
4 VISA or MasterCard Account 


CET ETTT TET TT Terre yy 


__ tt T:Cs«*rT haan you for your order! 
(Credit card expiration date) 


(Signature) (Rev. 2/90) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 





New edition .... Order now ! 


For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 

Bes “=~ the Codification contains proclamations and 
were ye tlie j ss Executive orders that were issued or 
PES ys, Peet i: ~~ amended during the period April 13, 1945, 
7 cee CELE: : cf =" through January 20, 1989, and which have a 
Sheet” « — _ Continuing effect on the public. For those 
“EXC Vike ae ‘4: documents that have been affected by other 
Cs a ae proclamations or Executive orders, the 
aS , Codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct” it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—aiong with any 
amendments—an indication of its current 
status, and, where applicable, its location in 
this volume. 


Published by the Office of the Federal Register, 
National Archives and Records Administration 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325 


papeusiiiiie: Superintendent of Documents Publications Order Form 


*6661 Charge your order. \@mie 
Its easy! “S 
CJ YES, please send me the following indicated publication: To tan your erders and Gaquivtes—(O00) 275-0009 


copies of the CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS. 
S/N 069-000-00018-5 at $32.00 each. 


The total cost of my order is $________.. (International customers please add 25%.) Prices include regular domestic postage and 
handling and are good through 1/90. Afier this date. please call Order and Information Desk at 202-783-3238 to verify prices. 


Please Choose Method of Payment: 
(Company or personal name) = ~~—~—~—~—«<<«Picase ‘type or print) [_] check payable to the Superintendent of Documents 
C] GPO Deposit Account A 
L} VISA or MasterCard Account 


a ere ALi eT 


Thank you for your order! 


(Additional address/attention linc) 


(City. State. ZIP Code) (Credit card expiration date) 


( ) 
(Daytime phone including area code) (Signature) 


Mail To: Superintendent of Documents. Government Printing Office. Washington. DC 20402-9325 
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